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i among the most advanced i in the world. Thus the legal heritage of 
e s charact both by legal finese and diversity in addition 
) its having ; mi ce after being tried and tested over a long Lege 
OI pr ot ie ap lication. 
ring the nineteenth and twentieth centuries, however, leader- 
in ve fields of life passed on from the world of Islam to the 
New r S01 urces of energy and power were tapped and exploited 
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ped—consistent with the dominant secularist spirit 
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er “of mee siOU s belief, that Islam is valid for all times and 
pr rovic des tk > most judicious guidance for different aspects of 
t would fo ow from these premises that the economic institu- F 
inspired t ; Islamic principles (1) should be as viable in the i 
nes 2 Cae hey were before, and (2) should be more conducive th 
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Foreword 


to human good than the institutions developed in disregard of the 
principles derived from heavenly guidance. 

The recent decades have witnessed a strong assertion of Islamic) 
identity. One of its manifestations is the insistence on the partie 
Muslims that all institutions of life—be they political, economic ar 
whatever—should be brought in conformity with Islamic prinerpiés 
This necessitates exploring Islamic principles relevant to the institu- 
tions concerned as well as developing clear ideas as to how those 
principles would be applied in the changed circumstances Of the 
present age. : 

Imran Ahsan Nyazee has addressed himself to these very ques 
tions in the present work and has attempted to spell out the Islamic — 
principles on which business enterprise should be based specially in 
the area of partnership. In this exercise Nyazee displays a strikingly 
acute awareness of Islamic laws on the subject. This, however, is 
matched by an equally striking awareness of the forms of busin 1688 - 
Organization in vogue in the contemporary world. What 1s perhaps 
no less striking is the author’s robust confidence in Islamic law and d- 
its distinct approach to the problems of life, including business} and 
finance. Nyazee feels no need to apologize for the fact that Is — 
Tegal prescriptions come into conflict with some of the businessim st 
tutions and practices of the present times. In fact he feels vha appY 
with those Muslims who, instead of taking up the challenge to build 
institutions of business and finance in the light of Islamie prine ples 
resort to the less strenuous task of uncritically appropriating West 
ern institutions. Such persons tend to gloss over the fact that: s ont 
Of those institutions might be incongruous with Islamic prindi 
or explain away by adopting an easygoing attitude to Islar 
Nyazee is convinced that the Islamic legal principles which 
variance with the contemporary laws and practices in business 
finance are intrinsically sound and are preferable to their count 
parts prevailing in the present times. The work primarily repres 
a serious scholarly effort to sort complicated questions such as § 
mentioned above, to enunciate Islamic principles relative to Bus 
enterprise, and to apply these principles in the changed conte 
present-day business. F 

We have had the privilege of publishing Nyazee’s revi we 
which was also his maiden work—Theories of Islamie Law 
Methodology of Ijtihad (Islamabad: 1994). That work was dé 
to illuminating the theoretical bases of Islamic law. It was ¢ hat 
ized by a boldness of approach emanating from the author's 8 


Foreword xi 
conviction in the intrinsic value of Islamic law apart from his re 


doubtable breadth of knowledge. We hope that the readers will fad 
the present work equally characterized by those very attributes. 


Islamabad 
October 1997 
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wislamic economics and Islamic banking have been in existence for _ Sete 


NMore than two decades, and according to some reports the number So 
pot Islamic banks and financial institutions has now increased to two aie 
hundred. This activit mo 


y 1s supported by the state in some countries,* — 
while in others it is mostly in private hands. Some of the private — | 
Mustitutions have witnessed partial success, but this should not be 

attributed to a 


instruments an 
he enthusiasm of the Muslim investors, who 
lawful accordin 
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2 I ntroduction 


: ISLAMIC LAW OF BUSINESS ORGANIZATION 


area are up in a blind alley. They feel tied in by the apparently stric 
rules of the shari‘ah on one side and the sophisticated and speculatiys 
nature of the modern instruments on the other.* What could be the 
reasons for this lack of innovation and inertia? In response to thi 
question, one could point out a number of reasons, but the foremost. 
reason, in our view, is the defective approach to legal research in this: 


- forms of business organization, and they should govern the modern 
forms too if these are to be deemed Islamic.’ 

As compared to these experts on banking, the father of mod- 
Sern management, Peter F. Drucker, writing about the concept of the 
"corporation for a secular society, has the following to say: “We shall 
Bes » i demand of it not only the performance of economic functions but the 
field. This is illustrated, for example, by the views expressed in De discharge of heavy social and political tasks.78 He says again: “Does 
highly acclaimed report of bankers and panel of experts issued) iv "the institution strengthen the citizen’s allegiance to his society by 
Pakistan more than a decade ago. The report observes: "i furthering the realization of society’s ethical beliefs and promises.”” 
These are questions that the Muslims occupied with the implemen- 
‘tation of the Islamic forms of business organization should be asking 
ae ‘° The beliefs and promises of the Islamic society can be real- 
uized in its forms of business organization only by understanding and 
mmplementing the important legal principles operating though the 
institutions. An outright rejection of the earlier forms of business or- 
Ganization as having “little relevance in modern conditions” has, to 
Our mind, discouraged and actually prevented the comprehension of 
these principles. It is also our considered opinion that unless these 


broad principles are grasped and implemented, Islamic seam has 2 
little chance of succeeding in the long run. rf i 


» This approach is not visible in Pakistan alone, it can be fe a : 
though to a lesser extent, in the Arab world as well where the . = 


The modern financial institutions cannot conceivably. 
function on the basis of unlimited liability. Cases of m=) 
darabat are also few and far between. The traditional” 3 
stipulations of Shirkat and Mudarabat have therefore lim- 7 
ited relevance in modern conditions.° 2a 


The importance of the issue of limited liability of modern insti 
tutions notwithstanding, the reply to this hasty view of the pa nel of 
experts and bankers is that this is not a question of historical : ats 
tics; it is a matter of following the general legal principles of Isl 
law. The issue is not to be judged on the basis of how many 1 astances 
of sharikah and mudarabah can be listed,® but whether Musl ims are 


_ sincere in, and ready for, observing the cherished legal princir ples of lan mic banking movement is mostly in private hands. There ap ype: ae 
Islamic law—principles that seek to implement some of the basi 0 be a desire, an urgency, to gobble up, so to say, the cor ‘cave of 
norms of the shari‘ah. If the forms designed by the earlier j rists ar the corporation and other forms of institutions, and to absorb > ) them I 


not considered important, we cannot throw out the baby with th within the Islamic fold.‘ This anxiety is understandable whe 1en banks 
water; the legal principles that they sought to implement must b I iaving huge sums of money given by Muslim investors face v2 tha 
taken into account. Some of these vital legal principles governed th z “Je uaa 


is 
"The principles referred to here are those that are either s 
“texts or are implied by the texts. These principles bays 
acc xccepted by the jurists. They may be interpreted in diffe eae 
annot be done away with altogether. p> a a 


Peter F. Drucker, The Concept of the Corporates (ew Yor! 
American Library, 1964) p. 16. ee 
Ibid. p. 24. 
| And, of course, attempt to answer them too. a 
a This is witnessed in a blanket approval given by modern M 
the c oncept of legal personality and consequently to the -orporatic 
‘igh Academy (Organization of Islamic Conference (OIC )), folle 
th ese scholars, has done the same. Very few, if any, h we stof 

the onsequences of this acceptance are. Moreover, se ting 
Joes not mean the automatic acceptance of the m odern | 


—_— — . 
ry. . 


’ vithi 1 the fold of Islamic law. Further analy 1ecessa 


“There has been a kind of explosion of derivative instruments in the We 
financial markets in the last decade. a 


Report of the Panel of Bankers and Experts submitted to the Co a L of. 
lamic Ideology (Islamabad, 1982). One can agree with this report that thec 


‘of mudarabah may have little relevance, but on grounds that are kb as odo 


nature of the contract. The explanation of these grounds can be found ur . der t 
discussion of the contract in the third part of this book. The questi ion | 
Why were modaraba companies floated when this was the view of thelgs 
What is the underlying contract of modaraba, if not the traditional n 


Is it muda@rabah in name alone? 


°One wonders how these experts were able to determine the time | ag b 
different instances of mudarabah. a 


yy, 
* fi ‘uf 
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of keeping this money idle due to a lack of valid financial instrume 
and avenues of investment. The need once again is to fully dis , 
and understand the basic issues and principles and to design : 
new forms of business organization as well as financial imstrume ' 
around such principles. 2 

During the period that Islamic banking has been in exist 
much has been written on the Islamic forms of business ent erp = 


4 the corporation, or of mudarabah for that matter, the result may be 
nothing short of total confusion. 

What needs to be done, therefore, is to clearly understand the 
basic legal principles operating within the Islamic forms of business 
organization developed by the earlier jurists. Once these principles 
jave been identified and their operation fully understood, an effort 


Should be made to apply the principles to the modern forms of part- 
This work is commendable and is to be appreciated. At least an eff or nerships and corporations. If the modern business institutions do not 
has been made. Most of this work has, however, been under aken} conform with the Islamic principles, it would be necessary to examine 
economists for whom the economic issues have naturally Ke on ae changes that may legalize these forms and enable them to func- 
important than the legal issues. The result is that some of D tion smoothly in the modern world. Finally, it will be imperative to 


important legal principles in this field have either been ec ake fe examine ways in which these institutions may be able to lawfully 


Ga 


AD 
: * f . 


ignored or have not been given the attention they deserve.! Ine est their money in projects and instruments as well as to raise 
tain cases, where work has been undertaken by traditiona sch ola aoney for such investments. This applies to ordinary corporations 


the issues and principles of modern law have not been ful fs appr § well as financial institutions. The final point is important not only 


ciated, especially those pertaining to the modern corpore tion. 0 : ®) r the design and implementation of the Islamic commercial enter- ps 

important study has been undertaken in the West, which 1 was ¢ ®; but it alsofurnishes the groundwork on which primary markets rot 

ceptionally good, but it aimed at historical assessment re th er th 5 well as the secondary markets including those in derivatives STO. ty ee 
implementation in the modern world.!3 tc be structured. All this analysis can, therefore, provide the ae aes ‘e aes 
The efforts being made by Muslim economists need tobe ‘i banking activity as well. erat: 

“preciated, because they are doing their best to push the ‘frou | ‘* . gigian to ise with all these issues, but all chia Caen 

_ of the discipline. Doing something is much better than ¢ doing n0 nt achieved in a single volume. The study has, therefore, peepee 

nto two volumes. Both volumes have been designed in a ons that is ‘ 


_ ing, especially when they are trying to fill a gap left wide 
an ‘scholars of Islamic law. There is one problem, though, i chine + ees for use r aa Te even in 
effort: constructing a building on a weak foundation is frau augh Re ) and business studies e first volume i is c meen sS 
‘3 3 fhe Islamic Law of Business Organization: Partnerships, whi le the — 
a ee oredictable consequences. If some of the basic legal issues ee Tel I 2 ven 
field are not settled, how can we go ahead and implement th cond Istamic Law of Business Organization: Corporate D 5. The sec- o 
tails? In addition to this, there may be some economis' a nd volume contains material that should be studied a ae he first st 
cae, — lume has been read. To make the second volume s somewhat ; ind 
not devoted too much time to Islamic law, which in fact is mt SR 


ee endent, however, there is some spill over from the firs 
ah 5) field, and they may be misinterpreting the legal implication 


“ he second. This is expected to help the readers who m ni 
ssues and principles, just as a student of law may misun¢ Maile to read the first. volume 3 b i 


t Re economic issues. For example, if we try to extrapolate some ¢ T TI Bipresent volume deals’ with! thel lai law 0 f ae 
ig details of mudarabah and sharikah and try to graft them Mion with a focus on partnershipaieeae emf st 8 top 
modern corporation without even analyzing the basic prit rc Bact grounding in the Islamic law of sharikat 2 nc its under 

NC. ciples It also attempts to identify the fartl lest reac ss x 3 of 

that is, the extent to which the earlier ju rists were | 

yp it. From these limits, this study moves fo exo! to p 

s of business organization that would ac ccommodate : 


UC 


7," 
ght n¢ 


the corporation, see Ahmad ‘Ali ‘Abd Allah, al-Shakhsiyah al-I'ti ibariy 
al-Islam: (Khartoum, n.d.). 


The fault does not lie with the economists, but with schol 
who have not made the necessary effort. 


13See Abraham L. Udovitch, Partnership and Profit in Medie val I 
ton, 1979). 
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existing modern forms and also advance in other more interesting 
rections.'* To achieve this last objective, a comparison between th 
important principles of Islamic law and those of modern law becc me 
necessary. All these tasks are intended to reach the overall object ectin 
of updating, so to say, of the principles of Islamic law, that 18) expla 
them in a manner that makes them applicable in the modern ay 
Whether this purpose is ultimately achieved is left to the reac ‘< 
decide. One thing is certain, though, that this is a dynamic are 
developments in this law will continue as business activity creas 
under the Islamic forms of organization. ae 
1.2 The Goals of the Study aa 
a 

The goals of the study may be listed in specific terms a lows : 
1. To identify the basic principles of the Islamic law of p DE arth ersh 
along with the underlying contracts and relations tha t ex 
between the partners, and to draw out these rules for furt 


analysis and comparison. 


a, 
o 


2. To indicate how far these rules are similar to and dif 
from the rules of Western law and what distinction: 3 are | 
for preserving the integrity of Islamic law when it is applie 
modern forms. 


3. To attempt an identification of the path that Islami 
business organization will take in the future in ¢. re | 
modern needs and also in the light of developments 


i] 


legal systems. 4 


_ 4. To prepare the ground for the future developaial t 
corporations and Islamic corporate finance (including. 
financial engineering) as an independent subject. 


“The methodology employed for extending the law in this are 
be interpreted as ijtthad of some kind. The method used is called ta 
Hanafi system. It seeks to extend the existing broad and general princi 
by the jurists from evidences in the Qur’an and the Sunnah, a : 
such evidences directly whereas takhri) uses the derived principle: es, 
mainly the domain of the legislator, while the latter is mostly tk ain 
jurist and the judge. This book, in some ways, may also be cons sider: 
the peen of takhrij or reasoning from principles. 


as 
—= = 
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3. One possible outcome of the use of the term shari 


: ’When the words Arab law are used in the context 0 


st re for corporations. See, e.g., Salih ibn Z 1 al-M: Aarzii 


1.3 Some Difficulties on the Way 


There are some difficulties involved in the study and understanding of 
“the Islamic law of business organization. These are not insurmount- 
able, but the reader needs to be cautioned as some of these problems 
“may lead to considerable confusion. Stated simply, the problems are: 


1. New forms of funds and instruments have been introduced un- 
der the name of musharakah and mudarabah.*” The rules of 
these forms may or may not have any resemblance with the 
rules available under the same names in Islamic law. The reader 
should consider each set of rules separately and then bring them 
together for analysis. 


2. The use of the term sharikah, borrowed from Islamic law or 

from the Arabic language, by the Arab law to mean part- 

nerships as well as corporations is likely to create a com- 
munication gap between Arab scholars and those accustomed 

to considering partnerships and corporations as two distinct 
categories.'°The distinction is somewhat blurred in Arab Jaw MeN 
where qualifying adjective is used with the term shari rikah, vee, 
musahamah for instance, for maintaining a distin ot Pe fe a 
precedent for this, however, is found in Islamic law itself where | % es 
the term sharikah is qualified to denote different forms. ’ The 
accustomed to a clear distinction between partnershi 
companies should note this difference. 


law as described above may be that someone not £ fu lly a c- 
quainted with the distinctions may think that some am rules 

cut across all forms of sharikah. This would not be correc and 
the analogy should not be brought into the dise : 
law of sharikat. Thus, the rules of sharikah a nd mu 
cannot be picked up at random and splint noderr 
rations, because these are two different systems and relatio 


a 
é 


sion of Ti sla latnic 


‘The terms used in the Pakistani law are modaraba ct nusha 
sh a artka , it is 


erevptian law that is intended. The Saudi law now pre 


Sepeltar.gaeara 


kat al-Musahamah ft al-Nizam al-Sa ‘tdi ( : a Vaal 
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found in one may have nothing to do with those in the oe 
Further, while Muslim scholars will readily accept the mode nm 
corporation as Islamic, because of the dire need to Use iti 
needs to be analyzed more deeply before a final sooeptiete 


of different schools.2° Thus, for example, the reader will be able to 
identify that the term mufawadah means different things in different 
"Schools and we may have several forms that we are talking about 
mY "when we use the term mufawadah. Likewise, the ‘nan partnership. 
are feta paar tee a a oa a 3 The third part deals with the first category of partnerships according 
aa is "to the majority of the Sunni schools. The fourth part deals briefly 
i. _ with the second category of partnerships that are not considered true 
4. An analysis and comparison of the rules of Islamic l w with )sharikat. These are mudarabah, muzara‘ah and musaqgah. There may 
those of Western law in the field will’ becomeniaaa com plex as < “not be much interest in the last two of these, but they have been 
Western law moves toward the acceptance of the entit bY con 4 included so as to make the study complete.*’ The fifth and final part 
cept for partnerships as well. In other words, im Americas in the main analyzes the modern law of partnership in the light of 
law, for example, all forms of business organization in clud ‘the principles of Islamic law identified in the first four parts. It also 
ing partnerships may soon have legal personality (shakhsiwah ; i oposes new forms of partnership based on the principles of Islamic 
law. These new forms are actually being practiced in the Western 


i‘tibariyah).'® This further enhances the need to study she con: Mid! but they h 
cept of the corporation more deeply if the rules of Islam nic lay ihe E a h ey have been amended in the light of the principles of 


f _ are to be given effect in modern forms of business. ~~ ‘ 
: — 


14 Structure of the Study 4 : 4 CRA. ae 


- ‘This volume has been divided into five parts. The first pa part deal 
with the meaning of sharikah in Islamic law as well as some’ basi 
concepts. The understanding of the basic concepts is, pe i p iB 
; pues important part of the study as far as the work of the f 
3 con ncerned. It attempts to bring out the basic rules and the T 
a z contracts and relationships between the partners or bet 
iby Pe yudarib and the rabb al-mal. These concepts are compa red ° 
their counterparts in modern law at each stage. The second { 
the study is devoted to the first category of shartkat in Isla mic 
deve oped by the Hanafi school; namely ‘nan and mufawadaj 
mi ethodology adopted for this part, as well as the one il 
is to g sive separate treatment to the views of the four Sun 
This helps in bringing out the true distinctions between 


a2ev7 


Ee 
Ne 


z= ‘This i is irrespective of what has been attempted in Arab law, es ST 
Eg sy ptiar law. 7° 
“*The Uniform Partnership Act has upheld the entity concept, a 
re expected to adopt it. What this means is that in the USA, pai rtr ane 
w have legal personality. “For a quick view of the distinctions, roars ee at page 238 of tk 
Dag like shartkat al-amwal and sharikat al-a‘mal are included Y bu | 

) terms as will be shown later. 


21 An opinion has been expressed about the p bien 
in Pakistan, which may be of interest to some aa 
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‘Definition of Partnership in Figh and 
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_Law 


i] 
A 
= 


Se The word for partnership in Islamic law i 

/ is sharikah. Some jurists pre- 
=, fer to use the word shirkah,! because of which the word in aes f 
) shirkat. There is, however, no difference in the meaning of the differ- e = A 


[> we 


) €nt applications of the word. In Muslim countries where the En; 
“common law is applied, a distinction is made between partner 


- ~— 
a 
— 


’ - 
~ 
= 


times. A hy; Ges 
tief comparison between a partnership 4 corporation 


Ig < ment 

; gO! (al-Qumm: Dar a AIT al-Muqrt al-F -Misbah al- Munir, 

7. . ~in 4 VO £-UD oS Ake. .¢ nai 

b Beis yah Som ibn al-Humam al-Siwasi al-Iskanadari. Fath al-Qadir “ai 

; 1389/1979 0", Bidayat al (Cairo: Mustafa al-Babr al-Halz 
En, 70) p. 6 (hereinaft Maret se i ae 

i al ese distinctions have been drawn TOE Sierras 
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2.1 Definition in Figh 


We shall first examine the literal meaning of the word sharikah and © 
then turn to the various technical meanings reflected in the defini ~ 


tions provided by the jurists. 


2.1.1 The literal meaning of sharikah 


The word for partnership, as stated earlier, is shirkah or sharikah 
and some linguists prefer the former. In the literal sense, the world 


sharikah is used in two meanings: 


4 

J 

1. Mixing or ikhtilat. Here it means the mixing of the shares,” 

that is, the capital contributed.’ Ibn al-Humam describes , 

ikhtilat as the attribute of the property that is found in a mixed” 

or mingled state, which is “mixing of the shares so that one of. | 

them cannot be distinguished from another.”* He distinguishes 

this meaning from ishtirak, which is an act of the partners and 4 

the object of this act is wealth. This means participation. Thus, 

when two partners participate, they bring about the mingling 

of wealth (khalt) and the wealth is held jointly by them. a + 

2. The contract of partnership. Ibn al-Humam describes te 

second meaning of sharikah as the contract of partnership itse 

because it is the cause of khalt. Thus, when the phrase shan 

al-‘aqd is used, it serves as an elaboration.° Insofar as a contr act 

is the union of two statements and the legal effects that - flow 

from it, the emphasis in this meaning is upon the “Telatic ons aship | 
that exists between two (or more) partners.” ’ le 


7 
> 


@ 7] 

f A 

ft ‘ 
- = 7] 
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2.1.2 The technical meaning of sharikah 


We have seen that there are two literal meanings of the term shartkal ikah 
The meaning assigned to the word by the jurists does not got Dey ti 


*See Ibn Manziir, Lisan al-‘Arab. In Taj al-‘Uris it is the partici c on oft the 


partners. 
“Ibn al-Humam, Fath al-Qadir, vol. 5, p. 6. 


5Loc. cit. 


"Loc. cit. 7 
"This is the basis of a partnership in modern law, and has been ¢ mith shasized 
by the Hanafi jurists. The emphasis on this relationship between the partners! 


inadequate with the majority schools. 
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these meanings, because partnership arises either through a contract 
or through the mixing of wealth. It is for this reason that the ju- 
rists have divided the types of partnership into: shartkat al-tbahah 
(or common sharing of things); sharikat al-milk (co-ownership); and 
sharikat al-‘agd (partnership through contract). 

After a thorough search in figh literature, we were not able to find 
a definition of partnership that covers all three types. ‘Abd al-*Aziz 
al-Khayyat feels that the reason for this is the difference between 
the rules and conditions for the various types of partnerships.” To 
overcome this difficulty, al-Khayyat tries to give a general definition 
by building upon a definition given by the Hanafi jurists and another 
one formulated by the Hanbalis. The Hanafi definition he chooses 
defines sharikah as “the exclusive right of two or more persons to a 
single subject-matter.”? We would like to disagree with al-Khayyat 
here about the propriety of this definition as a general definition. 
The definition has been given in the Majallat al-Ahkam al- ‘Adliyah'® 
as a definition for sharikat al-milk (co-ownership) and it is not a 
definition of sharikah in the sense of the partnership contract or even 
a general definition. The Hanabali definition he chooses is taken from 
al-Mughni: “Joint right of ownership or transaction.” / Now, this 
definition is general, but it is too wide and includes the contract of 


_ agency as well, because agency is “participation in a transaction by 
) the principal and the agent.” !” 


A similar difficulty is found in finding a general definition for 
Sharikat al-‘aqd or partnership through a contract. We have not been 


_ able to discover a general definition that covers all types of sharikat 


*Abd al-‘Aziz al-Khayyat, al-Sharikat, 2 vols. (Amman: Wizarat al-Awaaf, 


4 1971) vol. 1, p. 33 (hereinafter referred to as al-Khayyat, al-Sharikat). ‘Isa ‘Ab- 
duh, al- ‘Ugid al-Shar‘tyah al-Hakimah (Cairo: Dar al-I‘tisam, 1977) p. 48, has 
also expressed a similar opinion. He says that the technical meaning yores with 
“the type of partnership. 

4 i ®Al-Khayyat, al-Sharikat, vol. 1, p. 33. 

_ })°Commission of Ottoman Jurists (1867-77), Majallat al-Ahkam al-‘Adliyah 
| (Constantinople, 1305 AH). See §§1045 and 1060. : 


| *Al-Khayyat, al-Sharikat, vol. 1, p. 3. 


 12\uwaffaq al-Din Abi Muhammad ‘Abd Allah ibn Ahmad ibn Muhammad 


Tbn Qudamah, al-Mughni ft Figh Imam al-Sunnah Ahmad ibn Hanbal al-Shaybani 


(Cairo: al-Matba‘ah al-Salafiyah wa-Maktubatuha, 1962) vol. 5, p. 3 (hereinafter 
re — to as Ibn Qudamah, al-Mughni). The word used is tasarruf, which ac- 
ally means the right to transact, but may apply to the right of disposal as 


ell 
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al-‘aqd. It becomes necessary, therefore, to examine each type of pay 
nership separately to understand the meaning of shartkah in Islan, 
law. Once these separate meanings are understood, we will/attemy 
to derive a general definition of shartkat al-‘agd, whatever 1t8 wor} 


it is suggested that such permission does not imply the 


» al-mawat), a 


Maxistence of the state as a legal person. 


NSharikat al-milk (co-ownership) 


"Go-ownership or sharikat al-milk is defined by the Majallah as “the 
Wexistence of a thing in the exclusive joint-ownership of two or more 
Npersons due to one of the bases of ownership, or it is the joint claim 
Sof two or more persons for a debt that is due from (is the liability 
fof) another individual arising from a single cause.”*© Ibn ‘Abidm 
idefines it as “the joint ownership of a number of persons in an ‘ayn 
"ascertained thing) or in a dayn (debt).”*’ There is no difference in 
these definitions, except that the second definition does not elaborate 
that the debt arises from a single cause.'® 

The concept of sharikat al-milk and its rules are very important 
for understanding the Islamic law of business organization. The rea- 
These things can pass into the ownership of individuals through ty | yson is that whenever a sharikat al-‘agd collapses, that is, becomes 
ways: actual gathering or acquisition, like gathering firewood ort fasid or batil, the rules for the sharing of earned profits and the 
revival of barren lands, and by bringing about the cause of acquis division of property revert to those of sharikat al-milk. 
tion, like placing a pan for gathering rain water or throwing andi 
the water for fish.’ oa Sharia al-‘aqd. (partner ship) 

It is obvious that today such a partnership would be diffcl t | 
form. All things not owned by the citizens are owned by the stat ie 
except for things that are free like air or rain water. Today, f rest 
Jand, lakes and all other things are owned by the state; whi h isa 
individual in the eyes of the law—a corporation. Thus, an individu! | 
may not be permitted to throw his net into water for fish ift ee t 
has chosen to grant licenses for such an economic activity. 

The concept of sharikat al-ibahah highlights the natur re > of t! 
Islamic state, that is, it raises the question whether the conce cept ti 
juristic person is compatible with Islamic law as designed | by th 
jurists. In this case, the concept of the state as a juristic perso 
clashes with the concept of sharikat al-ibahah, but the proble 2m Ma 


wn id ag _ | 
be found in Islamic law generally, and will come pe again an a That : is, it cannot be assumed that the Islamic state was a corporation just 
in this book. To those who may have the Pp ermission of th sul | because ownership in revived lands had to be confirmed by the state. 
in mind, as an argument, in the grant of lands after revi (i TThid. §§1061, 1091. 
17, uhammad Amin ibn ‘Uthman ibn ‘Abd al-‘Aziz ibn ‘Abidin, ae al- 


) fuh far ‘ala al-Durr al-Mukhtar Sharh Tanwir al-Absar (Cairo: Mustafa. al-Babi 
al-Halabi, 1966) vol. 4, p. 301 (hereinafter referred to as Ibn ‘Abidin, Hashiyah). 


u favor af two or more 
18 Phe debt should have arisen from a single transaction in 
dersons, who would then become co-owners. If the debts originated from separate 


actions, a co-ownership cannot be established. 


Sharikat al-ibahah (common right to acquire Ownership) 


Sharikat al-ibahah is defined as the “common right Of the) pene 
in ownership by acquisition or gathering of things that are) mir 
(permissible for such acquisition) and are not originally owned by 
anyone.” This type of partnership, then, is the participation of th 
people in the common right to own things that are not owned by 
anyone. In other words, all things not owned by any individialg, 
group of individuals exist in a kind of partnership of the people ger 
erally and this partnership grants this right to all the members of th 
community so as to be able to convert a thing to personal ownership 


he definition of this partnership is the real goal of our search. 

Shar al-‘agd or partnership through contract is the same thing 
as partnership” in law. It is to be noted, however, that there are 
different types of partnership in Islamic law. Islamic law attempts to 
assign separate rules for each type, therefore, a common definition 
that covers all types is difficult to identify. We will examine the var- 
lous definitions given by the schools and then explore the possibility 
of 2 Common definition that covers all types. 

Hanafi School. The Hanafis define shartkat al-‘agd as “an agree- 
AK ent between two or more persons for common participation in 


| i 7 1S Majallah, §1045. i 
ie The acquisition of ownership here pertains to the ownership of the res nti 


4 o 
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capital and profits.”'’ This definition has been designed for oy 
type of partnership called sharikat al-amwal or contract nari 
ship through participation with wealth. There are other typey 
partnerships that cannot be included in this definition. These a 
mudarabah, sharikat al-a‘mal, and sharikat al-wujuh. In these thy 
types there is no participation in capital, and the definition pj, 
requires this. In most Hanafi books the definition provided is thaty 
partnerships that require participation in wealth or capital 


Al- Khayyat has quoted a definition from al- Dardir, which is 
Sehetter than the two definitions provided above. In this definition 
; Partnership is “a contract between two or more owners of wealth = 
Sjoint trade or it is a contract for shared labour and shared profits.” 7 
"This definition is better as it highlights the purpose of the partner- 
Wship, which is the sharing of profits by the partners. It 1s, however, 
4 limited to partnerships permitted by the Maliki school. 


SShafit School. Al-Ramli says in the Nihayat al-Muhtaj that 
Wsharikah “in its literal meaning is mixing and technically it is an 
festablished undivided right in a single thing or it is a contract im- 
splying this.”“* This definition does not indicate participation by the 
Partners in transactions nor does it indicate the purpose of the part- 
mership, which is the acquisition of profits and participation in them. 
Purther, this definition is restricted to co-ownership and partnership 
pin wealth, because the other forms of partnership are not valid ac- 
pcording to the Shafi‘is. Mudarabah is not included in this definition 
either. We shall see later that the Shafi law of partnership is very 
Marrow and highly restricted. We shall also attempt to understand 
the reason for this restricted version of partnership law. All that 

S the Shafi‘l law permits by way of business organization is included 
There is another definition given by al-Dasuai: ‘Partn ership 


rs am this definition, namely, sharikat al-milk and a restricted form of 
the permission by each partner to his companion for trans aces nan based on mal.74 


the partner and for himself in wealth.”*! As far as the Maliki choi. 

- concerned, this is quite a comprehensive definition. By the use oft Hanbali School. Ibn Qudamah has defined partnership in al- 
= word “wealth” in place of “his wealth,” as in the previous definit h Aughni as “participation of two or more persons in transactions.”~” 
. partnership in labour is included. Shartkat al-wujuh, as we shall This is the first definition among the several we have considered so 
later, is void according to the Malikis. The definition, howe sii dee far in which its author has tried to cover mudarabah alongwith the 
not include muddarabah or qirad (the term preferred by the Malik other types of partnership. We shall see, however, that delivery of 
The reason is the same, as in the previous definition, and p era the Capital of mudarabah to the mudarizb and the non-participation 
“permission by each partner” when permission in mudora h is fre Mthe owner of capital in transactions is an essential condition of 
one side alone. mt : darabah. 'The definition, therefore, cannot apply to mudarabah. In 
EE Eee P é addition to this, the definition includes both the ere) and his 

19 Majallah, §1329. 9 x : 
°The definition is from al-Mukhtasar by Khalil as quoted ir 3 ae oi See al-Khayyat, al-Shartkat, vol. 1, p. 43. 


Shartkat, vol. 1, p. 42. A similar definition is found in al-Khiras 23, hams al-Din Muhammad ibn Abu al-‘Abbas Shihab al-Din Ahmad ibn 
Mukhtasar, vol 6 p. 35. | ited ibn Hamzah al-Ramli, Nihayat al-Muhtaj i-Sharh al-Minhaj (Cairo, 1967) 


Maliki School. It is defined by the Malikis as “a permission fin 
each of the participants to the others for transactions im his w 
and on their own behalf, while retaining the right to transact pers: 
ally (in such wealth).”*° This definition, like the definition formu : 
by the Hanafis, is applicable to partnerships with capital: This isa 
ident from the words “his wealth.” Thus, partnership through'lab 
is excluded as is muddrabah, because the former does not ives ri 
ital and in the latter the wealth belongs to the rabb al-mal and nt 
to the the mudarib. Mudarabah is also excluded through the use 
the word “permission,” because permission is granted from one si 
that is, by the rabb al-mal alone to the mudarib, and the rabb al fi 
does not retain the right to transact personally in the wealth. 


a - 


P mek: . 21 Muhammad ibn Ahmad ibn ‘Arafah al-Dasiiai, Hashiyat ‘ala al-Sha oe 5; p. 3 (hereinafter referred to as al-Ramli, Nihayat al- Muhtay). : 
ae a Kabir lt-Abi al-Barakat Sidt Ahmad al-Dardir ‘ala Mukhtasar al- Chali . i ne reader may refer to a comparative table provide at the end of part 3 Fe 
| Isa al-Babi al-Halabi wa-Shurakah, 1931-34) vol. 2, p. 348 (herein naft fc ae L quick review. 
Byes en eyan): ¥ 25Tbn Qudamah, al-Mughni, vol. 5, Pp. 3. 


| ISLAMIC LAW OF BUSINESS ORGANIZATION 21 


20 Definition of Partnership in Figh and), 
Tt can be seen from this definition and those that have preceded 
that Islamic law tries to pin down the actual form of partnership, 
"that is, the way participation is taking place. We will see from the 
Wiscussion that follows that the Western law leaves the matter open 
to the wishes of the partners and focuses on the relationship that 
"subsists between partners, that is, whether this relationship was for 
isharing profits irrespective of the form of participation. 


agent in a contract of agency, because there is joint participatigy 
transactions by these two. Moreover, this definition does not jy 
cate the purpose of the contract, which is the earning and shar 
profits. It is, therefore, not a very useful definition. 
A wider definition of sharikat al-‘aqd ; 
It is for this reason that ‘Ali al-Khafif attempted a definition, 
contractual sharikah that would cover more forms. He says, ay 
a contract between two or more people for participation in “api 
and its profits, or for participation in profits without parting 
in capital.””° He explains that in the first case it is called shank 


2.2 Definition of Partnership in Law 


Wn the field of Islamic law, we have scholars from different legal 
al-amwal and in the second case it is called mudarabah: He de \ Ti ressization. Even e % ae ee, the field of he business 
not mention anything about partnership in labour or partnershi 6 nomists are participating im the ongoing dis- 
Seeteworthiness.2’ ¢ course. It is, therefore. important to clarify what we mean by law. 
; | Hor the present discussion, | 
This definition can be expanded to include the remaiming} yy no, jaw Ween SY oe based Ee the 
types. Thus, we may rephrase it as: Be english common law. In most Arab countries, the law is based in 
. LSAT 5 a the main on the French legal system. This may not cause problems 
It is a contract between two or more people for par in communication, but the terminology employed in Arabic may not 
ticipation in capital and its profits, or p articipation in be ave a eS. for the systems following the English common 
transactions in someone else’s capital and its profits, or that aa of the term sharikah in modern Arab law is one term 
participation in profit without participation if capitalon is likely to cause some confusion. We should, therefore, make an 
da stort to clarify the terms at the outset. 


transactions.”° 1 
: a The word sharikah is applied in Arab law to mean all kinds 
The real utility of a comprehensive definition may be doub ted, b “business organizations, whether these are partnerships or cor- 
Boration: with their own fictitious personality. The precedent for ial 


ever, the aim here is to indicate the main purpose of a ps tne 


and in how many ways this is possible or is permitted. This xpanh er mploying the term in this manner is found in figh itself: the use of 


definition is not true for all the four schools. It applies to the vie the term sharikah and then its qualification with terms like tbahah, 
1 nilk, ‘aqd, a‘mal and wujth. The situation is further complicated 


the Hanafi school alone, and with slight modification to he H. Ha 

school as well. ‘; when one examines Scottish law, which assigns a legal personality 
: “tig even to partnerships.*? The new American Uniform Partnership Act 
*°The Arabic text of the definition provided by ‘Ali al-Khafif is as fll attempts to do the same, that is, it assigns legal personality to part- 
HEY! beg Ne MW) ob SLAY jie nerships. In American law, there has been a long debate about the 
J J 3 ES 3d J Meee i] 3 us) oy ie entity and aggregate concepts, that is, whether a legal personality ~ # 

Jul at owe; Fic, by! can be assigned to a partnership. It appears that the entity concept ~ 

; a is | now going to prevail because of the pressures of business and the 

se e of the going concern. eae « ae 


Barnes H. Schamell, Lindley on the Law of Perticcie atm (end 
yeet and Maxwell, 1962) p. 121 (hereinafter referred to as Lindley, Doar tbo of 


rt ership). 


Mg 
Deh 


27See ‘Ali al-Khafif, al-Sharikat ft al-Figh al-Islamz (Cairo, n. d.) p 7 


*®The Arabic text for the new definition could be 
as follows: 
of MM Se SNe Jy dll 5 SEY de ih J ol sy 
gh QUI pl, § SEY! 553 EDM F SEN gh eg, 3 aa J 


a. 
o 


Definition of Partnership in Figh and In 


Wa 
¢ 


We shall first examine the definition of partnership im SY Ste, 
that follow the English common law. The meaning of shankihy 
used in modern Arab law will then be looked at briefly to indigs 
that there must be some precision in the use of the terms. 

The word partnership is generally used, in English common} 
systems, to identify the form of business organization that 1s hi 
on the aggregate concept. In such a form, individuals pool they 
sources for sharing the common profits arising out of their veniy 
The property of such an organization is owned by the partners ‘ 
co-ownership. As distinguished from this, the form of Dusiness¢ 
nization called the company or the corporation is a legal enti) 
its own right. The property of such an organization 1s owned byi 
entity itself, and the claims of the shareholders are represented 
share certificates.°° In Arab law, the word shartkah is used fort 
kinds of organizations, that is, whether they are organized around 
ageregate concept or around the entity concept. Additionalg quali 
ing names are then used for making distinctions. Let us look fa 
meaning of partnership first. ; y 

Partnership is a contract; the emphasis, however, is alway 
the relationship that arises from this contract, whether the ‘a 
tract has been concluded expressly or is implied by the relations ship ' 
The word relationship means the rights and duties that ex ist 2 
the partners and are owed to each other as well as to tk uly 
ties dealing with their joint partnership. Over time, there haved 


> 
ool 


get 
many definitions for partnership. Thus, the English Partne ership f 
of 1890, in §1 defined it as: oP 


4 
ed 
>< F 


4 
Partnership is a relationship that subsists bet wee! on per- 

sons carrying on a business in common with a view to 
profit.?7 


"4S a 
ey i 


The Civil Code of New York defined it as: 


Partnership is the association of two or more persons for 
the purpose of carrying on business together and div iding 
its profits between them.*? < 
3°Tn fact, the share certificate is property in its own right a anc d the 
the full right of disposal over it. 


311Tt should be obvious that a legal relationship has to be vie wed in 
some basic contract or contracts. These are contracts like agency ands 


%? As quoted in Lindley, Law of Partnership, p. 14. 
*8Loc. cit. 
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ml did. p. 15. 
**Loc. cit 


23 


SLindley has quoted other definitions too. For example, the definition 
given by Parsons is: 


Partnership is the combination by two or more persons 
of capital, or labor, or skill, for the purpose of business 
for their common benefit.*4 


» This definition is similar to the definition that we have arrived at for 
Mslamic law above. The definition given by Pollock, also quoted by 


‘Lindley, is: 


Partnership is the relation which subsists between per- 
sons who have agreed to share the profits of a business 
carried on by all or any of them on behalf of all of them.*° 


This is an expanded form of the definition given in the English 


Partnership Act of of 1890. The (Pakistan) Partnership Act 1932 
defines partnership in §4 as: 


Partnership is the relationship between persons who have 
agreed to share the profits of a business carried on by all 
| or any of them acting for all. 


© Most of these definitions are similar, so let us attempt to analyze 
the last definition and list its major characteristics: 


"1. Partnership is the relation subsisting between two or more peo- 


ple and is not merely an agreement or a contract between them, 
even though this relation may have been established on the ba- 
Sis of an agreement or contract. 


2. The purpose of the formation of a partnership must be trade 
and, therefore, clubs and associations cannot be considered 


partnerships. 


There has to be an agreement or a contract between the 


partners, and the relationship known as “partnership” cannot 
arise prior to such agreement or contract. This excludes co- 


am 
af 


Pd 
. 


ownership. 
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4. ‘The contract must indicate as its main purpose participatig,: 
profits, whether this indication is express or implied. Itjy, 
necessary to indicate participation in loss, because the craj) 
in certain cases may be considered a partner im profits” © 


). It is not necessary that all the partners contre 


"Chapter 3 


labour or skill.?’ 


6. Similarity of the subject-matter of the partnership is not ne J 
sary. Thus, one of the partners may participate with his lah ei 
when the other is participating with his property, 


'The Formation of a Shartkah 


_ Actual mixing of capitals is not required when the participaly 
is by way of property or wealth.?8 4 


~ 


Ge he art of conveyancing was fairly developed in Islamic law. The title 
‘of this discipline was shurut. Al-Tahawi, the Hanafi jurist, wrote two 
voluminous books on the topic called al-Shurut al-Saghir and al- 
From a superficial examination of these characteristics, one ci ng Shurut al-Kabir.' Al-Sarkhsi also discussed the discipline in his book 
via rik —4 2 
that Islamic law will not accept the creditor as a partner? be 3 gal he Fo study Telaioe rail ; 
this will invoke the rules of prohibition of rzba. Accordingly, sha th ; ie. ide ; ee: Se me ay the original sources will notice 
loss is an essential characteristic of a partnership, because it ee ) at the jurists locus on a technical term and then associate a host 
loan giving creditors as partners. While the characteristic a t numb , Of conditions with this term. One reason for doing this is that when a 
6 is possible in mudarabah, the rules of liability may be quit e differ ee ee use of the a a oe Cae 
in Islamic law for this contract. The details will be 1 eda jurists have associated with 1 e use of the 
proper ee aa Oe term i is, therefore, Son and there is no need to restate all the as- 
sociated conditions.’ Some readers may get the impression from this 
We shall al later that the underlyin contrac ifr I Pp 
th ae ua me Pre atten 1 : ae d Ae. ‘hat a number of other possible conditions have either been excluded 
may re falnome additional underlying Conta se ‘fe xy ‘the jurists or have not been taken into account. This is usually not 
alt 10t found j I 
fhodern law. Thus, for example, both are based iain 1e case. The use of the term in the offer and acceptance by the par- 
: R . bl : ; Le ne as | on a ties will eonaeically invoke the basic stipulations associated with 
agency to enable partners to carry on business through sallorall -} 
= 4 Bee i, ” The rules a oncy itcelfan ican 1€ term,* but it does not prevent the parties from stipulating addi- 
i B 7S aah . ai tional conditions, even if this radically alters the basic contract. The 
systems.” Due to this difference, Islamic law introduces the'conit ee 


of kafalah (surety) into partnerships, but modern law does ne . Aba Ja‘far Ahmad ibn Muhammad ibn Salamah al-Hajri al-Tahawi, Kitab 

shall examine these details in the study of the basic concepts al-S} hurut al-Kabir (Baghdad, 1966). Jeanette Wakin has written a book on the 
~~ topic > called Function of Documents in Islam (Albany, 1972). ae 

?Shams al-A’immah Abii Bakr Muhammad ibn Abi Sahl Ahmad al-Sarak 

Kitab al-Mabsit, 30 vols. (Cairo Matba‘at al-Sa‘adah, 1324-31/1906-13) there 

inafter referred to as al-Sarakhsi, al-Mabsit). ae ae 

a 1 law this is usually referred to as the “implied contract.” i 

| ‘or example, for the implications and conditions of the contract of ‘ina@n, the 

ir lier jurists would refer to it as mugtada ‘agd al- ‘tnan or the “implied contract 


| 

: i 

2.3 Comparison and Implications | 
. 


oo 
° ad 


be 


3°To understand this, an examination of §6 of the Partner 's hip Act, | 


necessary. 
*7Tn other words, some partners may even be sleeping partne J 
“5 While Islamic law treats mingling of capitals as essential fo r de term 
issues of liability, modern law treats it as an accounting problen mM. 
*°Neither does modern law. 
‘0For an explanation see §6.1.2, pp. 59-61 in this book. 


of f ‘tna = om 
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law of partnership is a clear example of this method. Let us illustra, 
this. 
The ‘inan partnership in Islamic law can be of several typen a: 

we shall study in the following chapters. There is a special ing: 
and a general ‘indn. This distinction is achieved either through ty 
contract of wakalah by invoking a general or special agency and iy 
another form by forming the partnership for one type of trade orig: 
all types of trades.° Further, the basic type of ‘inan does not inci 
the contract of kafalah, but this contract can be stipulated as an, 7 
ditional condition to widen the scope of activities and consequen tial 
liabilities. Doing so yields an entirely new partnership, The de it 
of how these contracts are actually invoked will be explained lat 
The question here is that if one pera says to another, “I hare v : 
" cluded an ‘inan partnership with you,” which of the foregoing typ 
‘is intended? According to the jurists, by the use of the sole eT 
“nan, it is the general ‘indn without the contract of kofalah nat ib 
intended.’ In discussing ‘indn, therefore, the jurists are discus 
this general ‘indn in their books. The rest of the condit ions desire | 
by the parties will have to be stated explicitly by them | n additic 
to the absolute term. Likewise, if a special “nan is. intenc Jed, the 
absolute term ‘indn will have to be restricted expressly to the ‘ind 
khass or ‘inan for a single trade. This method is true: or fig 1 in the 
entire law of contract. 
One has to be careful, however, when assuming what is is intends 
The concept of contract may differ from one school to tk e othe ar. Ih 
absolute term, therefore, has to be linked to the views of of t she school 
In the above case of ‘indn, for example, what we have : aid is 3 true 
the Hanafi school. In the Shafi‘l school, the concept of pa 
is very narrow. In this school, when the absolute term 
not the general ‘indn that is implied, but the special 4 
on special agency. Thus, the ‘inan partner in the Shafts 

not have the right to enter into credit transactions, 1 unles 
special permission from his partner. In the Hanafi school ay 


has implied permission for credit transactions by virtue of the anan 
Contract itself, because what was concluded was the general “man. 
Today, these problems are avoided when the contracts are re- 
duced to writing and the detailed conditions are spelled out, but the 
Writings of the jurists are based on this method. Perhaps, many of 
these problems were avoided in the time of the earlier jurists when 
such contracts were reduced to writing, but most of the works of the 
Contracts in figh are structured for oral agreements. This discussion 
also indicates that mingling opinions from different schools is a busi- 
ness fraught with hazard. One has to be very careful when doing so. 
/This is also the basic reason why the discussion of the principles of 
| partnership have been kept separate for each school in this study.® 
| We may now look at some of the ways in which partnership is formed 
in Islamic law. 


: 3.1 The Oral Agreement 


WAccording to the Hanafi school, there is a single rukn (element) of 
Sthe contract of sharikah, and this is the form (stghah) or offer and 
yacceptance (1j7ab and qabul).? This is true for all contracts according 
0 this school. The majority of the schools maintain that there are 
five elements of the contract of sharikah. These are the two parties to 
the contract, the subject-matter (capital); work with capital, and the 
Nsighah.!° Except for the form (stghah), the rest of these elements are 
conditions according to the Hanafis. The distinction lies in the fact 
that, according to the Hanafis, if there is something wrong with the 
$ ighah, the contract is void (batil), but if there is something wrong 
with the conditions, the contract is not void, but vitiated (fasid). 
A _ fasid contract is unenforceable, unless the offending conditions 
are removed. Once removed, the contract can become valid. A void oo 
ec ontract, on the other hand, cannot be set right or reformec “if A new 3 : 
contract will have to be concluded where possible. The fasid ates | 
may, in some cases, save a lot of unnecessary expense. As tk e maj aa e 
scl 100ls do not have a category called fastd, heya cannot m ake the % 


t ae ta Bal. - ul 
*In fact, this separation of analysis has been maintained fiat the fst ae ory ak 
of partnerships. The second category of partnerships—mu¢ arc ba nn yuzara ‘ah an 
mu: jaqgah—have been discussed in the usual manner adopte fe HEL nalysi ae Wess. 
®Al-Sarakhsi, al-Mabsdt, vol. 11, p. 168. SS : fie Reg a: “a a te i 
10) bi al-Walid Muhammad ibn Ahmad ibn Muhammad: d ib a Rushd i(Averrées), 
dayat al-Mujtahid wa-Nthayat al- Mugatasid, vol. ry Beir ut, n a DeEBOIE 
in af ter referred to as Ibn Rushd, Bidayat al-Mujtahid ). ae 3 Wheres } 


—_ 


°The fugaha’ usually employ it in the latter sense. The Modaraba (F 
and Control) Ordinance, 1982 (Pakistan), for example, uses the teri 
modaraba” and “multiple modaraba” to convey a similar meg ing. 
°The explanation is spread out in part 3 of this book under differe 


partnership. Ma 
"The term “general” here would mean general for all types of tr 
details of the implied contract of ‘inan see al-Sarakhsi, al- Mabetty ve 


~~ 
thats 


rt ee 
= @& 
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distinction made by the Hanafis and are bound to consider all the 
essential conditions as elements.! 

In addition to the use of the absolute term as the stghah for, 
type of contract, it is important to note that Islamic law follows 
the objective theory of contracts and not the subjective theory, jy” 
Western systems following the English common law, the objectiy 
theory is given importance, while in the French system and tho: 
following it, the subjective theory is given priority. Following ee 
objective theory means that words used in a contract are assigna) 
their ordinary meanings and the law will not try to dig mto the tana | 
intentions of the parties, unless the words used are contrary {0 ti t 
very objective of the contract. Parties will, therefore, be bound by th J 
terms used. This highlights the use of absolute terms for contracts by 
Muslim jurists, because the use of such terms favours the objectiys” 
theory. ; 
' There are, in figh books, detailed discussions about win 
of words are suitable for concluding the contract of artnet 
good source for these is the Fatawa ‘Alamgiri.” All these w NC rds. 
are intended to convey the meaning of sharikah in their ordi a 
meanings or when used in a specific context. There is no di . 
among jurists, however, that sharikah is concluded by words use 
the past tense. Some even permit its conclusion through words 
for the present and future tenses, though the Hanafis are som rewhat 
strict about the use of the future tense. The interrogative fe orm m is nd bi 
considered suitable for concluding a contract of partnershiy 

The Hanafis stipulate that the term mufawadah must be ese , 
for concluding that contract so that its extreme conditions are ful 
implied. Al-Sarakhsi says: 


A 


Al-Hasan has related from Abu Hanifah that the mufawa- 
dah is not concluded except by the use of the term 
mufawadah, so much so that if it is not used, the part- 
nership concluded is a general ‘inan. ‘Inan is some stimes 
general and sometimes special. This is interpret ted to 
mean that most of the people do not understa nd all 
the ahkam of mufawadah, therefore, consent cannot be 
implied, unless these ahkam are fully understood. The ex 
press employment of the term mufawadah is considerec a 

'*A violation of a condition will naturally render the contract | void 


Commission of Sultan Muhiy al-Din Awrangzeb ‘Alamgir (168 59-171 
Fatawa al-‘Alamgiriyah, 6 vols. (Bilaq, 1310 A.H.). 2 
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substitute for such knowledge. If, however, the two parties 
clearly understand the rules of mufawadah, the contract 
is valid if the general conditions of mufawadah are ex- 
pressly mentioned, even if the word is not used, because 
it is the conditions that are important not the words. 


In this passage, al-Sarakhsi explains the importance of using the word 
mufawadah in the contract and elaborates the conditions under which 
it may be given up. If these are not met, the partnership constituted 
will not be mufawadah, but a general “inan. The texts of the jurists 
also make it quite clear that if the word shartkah is used by itself, it 


implies a general ‘“indn. As for the special ‘indn, it needs elaboration 


of the type of trade for which it is intended. Another special form of 
man is based upon the grant of a special agency instead of a general 
agency for the partnership. Likewise, the fixing of the duration of the 


) partnership (tawqit) needs and express stipulation.“ 


3-2 Writing Down the Contract 


) The jurists considered the writing down of contracts or conveyancing 
a5 an independent discipline called al-shurat. The leading jurist in 
“this field, whose books have reached us, was al-Tahawi. He says in 
sas book al-Shurit al-Saghir: 


Allah, the Mighty, the Glorious, has said in His Book 
about debts that are delayed by some for others, “O ye 
who believe, when you deal in debts delayed for a stated 
period, write them down.”° He, therefore, ordained for 
the believers the writing down of such debts, so that it 
may be a protection for the wealth of the creditors and 
the rights of the debtors. He then said about immediate 
debts, “Unless it be spot trade that you transact among 
yourselves; there is no blame on you if you do not record 


them in writing.” !© He, thus, granted flexibility in the re- 


linquishment of writing, but without rejecting the right to 


43A)-Sarakhsi, al-Mabsit, vol. 11, p. 154. 
24 Zayn al-‘Abidin ibn Ibrahim ibn Nujaym, al-Bahr al-Ra’tqg Sharh Kanz al- 
Dai 74 iq (Cairo, 1893) vol. 5, p. 168 (hereinafter referred to as Ibn Nujaym, al-Bahr 


al-R a 4q). 
Qur’ an 2: 282. 
*Qur’an 2 : 282. 
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record them, because the removal of blame is the granting 
of an option and freedom without a prohibition. ... He, 
then, said, “Witness [your contracts],”"’ that is, for them 
to become a proof of what they have written, because a 
document in itself is not a proof; it becomes (admissible 
as) evidence when it is proved (by the testimony of wit- 
nesses).... He further said, “He (the scribe) should not 
avoid the recording of it as he has been directed by AL 


” This indicates that He intended by a document the 
18 


lah. 
best way that they can record it.... 


About the number of copies of a document, he says: 


If each one of them demands... that he be in possessionof 
a document recording what has been transacted among) 
them, in accordance with what we have mentioned, he uf 
(the scribe) should make two identical documents (copies) 

without there being the dict of a single word, or | j 
without loss of meaning.’ 2 2 


>= “a 


\ 
4 
sy 
. 


ia 3 
Al-Sarakhsi too records in the section on shurut in al} 
benefits of written documents, especially with respect to tr re eld x 


Know that ‘ilm al-shurut (conveyancing) 1s oie ie 
most important disciplines and one of the most tec 
cal... and it has many benefits. ae 
The preservation of wealth: We have been com- 
manded to preserve wealth and not to vee 


. The avoidance of disputes: A document becomes 
decisive ruling between the contracting partie es and 
they have recourse to it at the time of dispute) and 
it becomes a means of suppressing distress (fitnah) 

3. The avoidance of fasid contracts. 


ataiaya’« 


4. The elimination of ambiguity: As time pa: 
contracting parties are likely to be unsure aban ite 
'TQur’an 2 : 282 a 


* Al-Tahawi, al-Shurit al-Kabir along with al- Shurit al- Saghi in the 
vol. 1, p. 3. 


Ibid. p. 382. % 


Weturther in the chapter on sharikah: 
/ment is reliance and precaution. It is, therefore, necessary that he 
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exact amount of a counter-value (badal), or about 
the extent of the period (ajal). When each one of 
them has recourse to the document there is no cause 
left for doubt. Likewise, their deaths are likely to 
cause doubts for their heirs, going by the normal 
behavior of human beings, who would not abide by 
their trusts. On recourse to the document, there is 
no cause for disagreement among them. 


It is, therefore, necessary for each person to make an effort 
to learn the shurut, because of their immense benefit.~2 


) Are we, in this modern age, in a position to say more than what al- 


Sarakhsi has said about the importance of conveyancing? He explains 
“The purpose, then, of a docu- 


_ (the scribe) write in the most reliable manner avoiding all chances of 


mallegations (of a lapse).”*! He says again: “He begins the description 
) of sharzkat al-‘inan and about how the two parties should record the 
| deed of this partnership between them. Partnership is a contract that 
»extends (into the future). Recording of a deed is, thus, recommended 


in such a contract so that it becomes a decisive proof between them 
in case of dispute.” 2” 

In early Hanafi books we find specimens of the contract of part- 
‘nership. We record here a contract mentioned by Muhammad ibn al- 
"Hasan al-Shaybani and transmitted by al-Sarakhsi and other Hanafi 
urists. The contract is one of sharikat al-‘inan that is general. 
©) This is what is agreed upon by so and so. They have 
participated in this partnership with the fear of Allah 
in fulfilling their trusts. The kateb then explicitly states 
the amount of capital contributed by each one of them, 
and says that this is now in their joint possession (own- 
ership), and with which they can both buy jointly as well 
as severally. Each one of them will operate m accordance 
with his considered opinion and will sell on cash as well 
as on credit.... [He then writes] whatever the profit aris- 

ing from it will be shared by them. in proportion to the 


7 
-* 
oy be! 


2041-Sarakhst, al-Mabsit, vol. 30, p. 168. 
*Mbid., vol. 11, p. 155. 
227 oc. cit. 
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contributed capitals, so also the loss and whatever is con- 


ISLAMIC LAW OF BUSINESS ORGANIZATION 33 


sequential to it.... They have agreed to enter into this | » It is futile here to discuss and analyze the lengthy procedures that 


partnership in such and such month and such and such 
year [he then records the date]. 


We also find specimens of such contracts in a-Shurut abSaghr” 

From the foregoing statements we conclude that the contractee 
partnership and their recording was not too different from while 
is today; in fact, the stipulations about writing are almost identiel 
There is one important point that needs to be elaborated and i 
pertains to the deed as admissible evidence im itself ete 
further supporting evidence in the shape of testimony of wi 
who attested the document. This point has been vention 
Tahawi. The position is almost similar in the law for partners 
For example, in Pakistani law, the rights of partners, and duties om 
to each other, do not come into operation by the mere recording a 
the partnership deed. The law requires that the partnership wi thi 
deed be registered with the registration authority for these rig ight i t 
be secured.2° Further, such registration enables the partnerships 
transact business in its own name and also seek the ecovery of 
claims in its own name. Most other documents require to b 9e nota 
in order to be admissible. All these conditions can be a dde d to th 
partnership deed of an Islamic partnership, because the sy seek tobe 
the judicial system and cut down lengthy judicial pro : cedu ewe 


“ae 
a 


3.3 Partnership by Act of the Parties - 3 


Contracts are concluded in Islamic law by the ee 
Modern writers discuss such acts within the stghah as 
only for dumb people or in simple situations. It 1 is, however, an 
portant rule. If accepted in a wider form, it will g et courts 
right to determine whether a contract or a quasi contra XIsti 
tween the parties. This is done for partnerships tooi ir the law W 
the court may determine whether the relationship exi existed | 
the parties as evidenced by their acts, even if a fo nal | 
not been concluded. The jurists, however, are relu ant to act 
conclusion of partnerships through the acts of the p: arties 

*3Tbid. pp. 155-56; see also Ibn Nujaym, al-Bahr al-Ra’t ig, vo | 
24See al-Tahawi, al- Shurut al-Kabir, vol. 2, pp. 726, 736. 
*°The Partnership Act, 1932. §§56-71. 


| lead to the incorporation of companies and the issuance of the cer- 
“tificate of i incorporation. ‘The reason why this discussion will serve no 
susetul purpose at this stage is that the nature and form of an Islamic 
‘corporation are not settled. It is only when this new form is accepted 
will such a discussion be fruitful. That discussion is, therefore, moved 
ito. the volume on the Islamic corporation. 
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Chapter 4 
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Modern writers, following the Majallat al-Ahkam al- ‘Adliyah, men- 
Henithree broad forms of partnership in Islamic law: sharikat al 
Whahah, sharikat al-milk and sharikat al-‘agd.! As compared to this, 
the earlier jurists focus on the last two. The reason is that sharzkat 
al-ibahah ig merely a common right to acquire property that is free; 
ifis participation in a common right. In fact, the first transaction 
in property acquired this way, or the mere act of acquisition, termi- 
ne tes this common participation, as the property passes into private 
Gwnership. This is not true of sharikat al-milk or sharikat al-‘aqd, 
yhich begin with an initial mixing of shares. 

j _ The purpose here is not to study the first two types of the three 
forms, but we shall consider sharikat al-milk (co-ownership) briefly 
: a it with shartkat al-‘aqd, because many rights revert to 
}~s0tmer when a partnership is terminated or becomes unenforce- 
able (fasid). 
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: a =» ©o-ownership (Sharikat al- Milk) 


bn ‘Ahiay 

= am it as tollows: “Sharikat al-milk is ownership by a 
of an ‘ayn (ascertained property) or dayn (debt 
Metitance a e weight or measure or other means) arising through 
Phe Mojallai, al ae exchange (bay‘) or through other means.” 
a itech; 3 a HE: upon the terms ‘ayn and dayn separately. 
¥O or nan “ayn Is “the joint and exclusive ownership of 
z Persons resulting from one of the causes of ownership, 


v -. ‘ 


i Ts, 
4 A . l ' 

oe fer 92060. This is the first use of the term sharikah in a broad sense. 
ae €n qualified with other terms like ibahah, milk and ‘agd. 


Ibn ‘Abidin i12 
on “Abidin, Hashiyah, vol. 4, p. 301. 
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like purchase, gift, acceptance of a bequest, ta ee » A co-owner cannot sell his joint share without the permission 
mixing (khalt) of their property in a manner that does not ; 4 meof the other co-owner.” The ownership 1s undivided in every 
distinction OT separation. nd Co-ownership ofa dayn occurs “whe 4 particle ‘musha’ ). therefore. giving possession of such property 
or more persons are owed a debt attached to the dhimenah (a i 
of another person, a debt that has arisen from a single ca : 2 , 
iS A common debt and is held in co- ership al oe Se cam ; v. The share of one co-owner in the possession of another co- 
cause is not common, the Gebeas aetna Rae - "a. = owner is governed by the rules of wadt‘ah (deposit). If one co 
rit Wy ne ship. * - e 
= owner deposits such property further with a third party without 
This shows that co-ownership or sharikat al-milk is of tot | 7 
. pie. in 2 oer és : the permission of his co-owner, he is liable for compensation 
eTs in ‘a Tl ‘her ) 4 f - a : ; 

CO-OWNErSIID le ae P bee res nod a5 midaman) if the property is destroyed. 
ment about shartkat al-milk in an ‘ayn, but the jur Tist 3 disagree . 


a dayn. The majority of the Hanafis permit it on the ground @ Joint receipt of revenue amounts to shartkat al-milk in such 
* 


gift is permitted in it. Those who oppose them say th t this p pa srevenue. Ihe rule is extended to govern shartkat al-‘agd as 
ship is metaphorical, just as gift in it is meee orical, because "well. 
is in reality the rele (isqat) of tk e Ti ghts toad r | a. 
, ee. the H eT: 7 ® transactions in jointly owned debts. This is a detailed 
The single element (rukn) of this type of sha: ae halt topic and it cannot be discussed here. Briefly, however, the 


is also impossible without permission.’ 


mixing of two ‘ayns or two dayns. This ma car eo phight to demand the recovery of a debt belongs to each co- 
of the owners or by the act of others Aa they hav ve "D0 OD ) Owner jointly and severally. Any debt possessed by one partner 
) ND ed : . ; 
revoke it in the second case. This leads to a mandato - ry 60-0 = is governed by the rules of shartkat al-milk applicable to an 
and co-ownership by choice. These are called sharikat al-ja ayn. Further, postponement in the period of a debt cannot be 
sharikat al-ikhtiyar. Some jurists derive further dist - ‘given by one co-owner without the permission of the other.® 
is of the mode of occurrence of ownership, but fe i — : | 
— f discussion. x Majallch, §1088. This assertion of the Majallah is somewhat confusing as 
eee any Purpose 0r OUt me schools claim 1jma‘ (consensus) on the permissibility of the sale of such 
, are. In law, one co-owner can, without the consent of the others, transfer 
mmterest—in the case of land, his equitable interest—to a stranger so as to 
‘a him in the same position as regards the other owners as the transferor was 
1. The co-owner is like a stranger ajnabt with respec : if before the tranfer. Perhaps, what the Majallah implies is that there is no 


ae triction on the transfer of the share, but this must be done with the permission 
of the other co-owner. Thus, he cannot “a be ie other owners. The Islamic law of pre-emption (shuf‘ah) would also affirm 
share of the co-owner. The only exceptio 1 18 | ha conclusion at least for the property affected by this law. 
may be used by both. A co-owner can sel] his share without the permission of the other co-owners 
iding to some schools. It is for this reason that the Islamic Fiqh Academy 
3 Majallah, §1060 p attempts to validate the sale of the shares held in a corporation. The 
| , however, is defective, because they treat a corporation like a shartkat 
*Tbid. §1068. dand a partner cannot sell his share ina partnership to an outsider without 
"Ibn ‘Abidin, Hashiyah, vol. 4, p. 299. Would this mean t | ; pe sific permission of the other partners. This is true in figh as well as in law. 
sold or mortgaged? The first thing to notice here is tk og rhen r the details of the above conditions see Majallah, §§1091—1112; al-Kasani, 
dayn, we do not mean one arising out of a money loar a Ke i al Sona’ ‘ vol. 7, pp. 3552-56. 
debt created through a credit transaction, like selling of goo 
case, if a debt can be sold, then, this would be useful for fina 
receivables of a partnership or a corporation. Whether 1 a wot 
principle of prohibition of a dayn bi al-dayn needs to be invest 


4.1.1 The conditions of co-ownership 


-_ 
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4.2 Distinction Between Shartkat al-Milk and Shay, 
al- ‘Aqd i ys ‘ 


, y 
- ae a 


In law, sharikat al-milk is not referred to as a partne , but; 


permission of the other co-owner(s). This is not possible in a 
contract of partnership where permission is always required. 
"In other words, co-ownership is terminated as soon as khalt is 
"destroyed, but such separation cannot terminate a partnership, 


in law. We ib find in law books on the topic a dist eee » which requires a formal termination. 


between co-ownership and partnership. We shall ae 30me 
similar here, but from the point of view of Islamic law. TI he fol lov 
distinctions may be drawn: 7 il we 


T he distinctions drawn in law between partnership and co-ownership 
are more or less similar, except in some of the details. These have 
— elaborated by Lindley." 


1. The rukn (element) of shartkat al-milk is the mixing of 
(khalt), whether this is mandatory or by choic 2. The 4. 3 Types of Partnership (Shartkat al-‘Aqd) in Figh 


l-‘aqgd is offer and acceptance, ¢a led the » 
perennial (ar. 407) P i if this section, we will discuss the different types of sharikat cad 


ies } which is the a ae a aS found in figh. The section following this will deal with partners hips 
ota “ * in 1 law. The present section is extremely important for the p ) urpose- ee 
2. Sharing of profits is not necessary in sharikat al al-mil of this study, especially the comparison between schools. _ oar oie 
tained property. In joint claims of debt, it 1 ee not a _ There is considerable difference among the schools oe t the. Ly 
because it will amount to riba. The very pu PC eS sh e different types of partnerships are classified. The r oo oma EE this 


al-‘aqd, on the other hand, is the seeking and s h vi become visible when we make some progress. The “lad k of uni- 
4 fmity about the types of contract partnership (shar ikat al-‘agd) 


bk 


"Af © 
‘? rir ULL 


3. The division of the usufruct or revenues ¢ sha wat a he ever, makes it difficult to understand which p artne: e ship is legal 
always follows the ratio of shares. Al-Kasani says that t Seording to whom, and which school is using wh na Eten for a par. 
consensus (ijma‘) on this.” In a contract 6: part ners 3 ar type of partnership. To solve this riddle, v we will firs st describe 
ratio may be altered, at least according to th e Ha ee listed by each school and then propo sea gener al struc 
Hanbalis. ‘3 3 t jure for understanding the various types. This derived str wi 


ther serve as a criterion for judging the legali y or othe cin 
partnership according to the different schools ; and will a 
S mework for the analysis of their views.!2 We will be 
assification of the types according to the m majority scl 
ee 
Types of contract partnership accor ‘ding 
jority Be 


e contract partnership, according to othe maj 


| 
4. The relationship between co-owners 1s that of stran 
but if authority to transact is granted the rules 
over, which does not lead to a sharing of profits 
to entitlement to wages. The contract of partner a 
establishes the relationship of agency, but é iso t ECO! 
for the sharing of profits. Likewise, in the law 5a 
sell his interest to a stranger, but a partner m 
share in the partnership property. 10 He may sel 
the partnership as a member, and this too with’ 
of other partners and in accordance with §29. 


| Lir ndley, The Law of Partnership, p Be 


; ‘wa oe bay Leos 
_- s difficult to comprehend why mess ; anos — 
0. When the shares in a co-ownership are arti fi si cation into sharikat al-am wal sha orikat alla sataue 


portioned, sale by a co-owner becomes possi s the trouble to se form a 
m7 " assific ati oat ; q 1estic 
‘awadah. This popular cl Sieh 
your of a more useful classi fication. 


°Al-Kasani, Bada’i‘ al-Sana’t‘, vol. 7, p. 3547. 
The Pakistan Partnership Act, 1932, §§15 & 19. 
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pee anal al-tnan, Other’s ahkam.”'* Musagah in the Shafiil view is a type of yarah 
(hire). Is it then valid to say that girad is a type of partnership ac- 
"cording to the Shafi‘Is? The discussion of this issue will come up later 
Walong with that of the position taken by the Malikis. We may, how- 
ever, turn to the views of the Hanbali school about muzara ‘ah and 
Smusagah. Ibn Qudamah says: 


2. sharikat al-mufawadah; 
3. Sharikat al-abdan (or a‘mal); 
4. shartkat al-wujtth; and 


0. mudarabah. The accepted view of the school is that muzara ‘ah is valid, 


if the seed is being given by the rabb al-ard (landowner) 
and the work is being done by the worker. Ahmad has i : 
stated this explicitly as reported by a group and it is the Ren 
opinion of the jurists generally, and is also the opinion 
of [bn Sirin, al-Shafi‘l and Ishaq, because it is a contract 


This classification is available with the Hanbali school; anda 
pressly mentioned by the author of al-Mughnt. Thus; Tbn Que udam, 


says: “Sharikah is of two types: Shartkat al-amlak (co-oy 
and sharikat al-‘ugid. This section is for sharikat ale‘ugudyy 


is of five types: shartkat al-‘inan, abdan, wujuh, muda shah a " in which the rabb al-mal and the worker participatein 
mufawadah.”'* As for the Malikis and Shafi‘ts, the contract pay q growth. Thus, it is necessary that the entire ra’s al-mal ae ae 


penersbip is of four types and they consider girad or mi dara Grabah w 4 (capital) come from him, like musa@gah and mudarabah.” 19 e 
‘an independent contract. Al-Ramli says in Nihayat al-Mul He 2 AN i ae es 


it (sharikah) is of four types. First is sharikat al-abdan. 6h As the Hanabalis consider mudarabah to be a contract a tnd the 
al-mufawadah...and the third is sharikat al-wujuh, mee thes sea “associate muzara’ah and musagah with it, it is clear that all thr hr 
Tegal (batilah). The fourth is sharikat al-‘inan.”¥4 The s a | are partnerships in their view. According to the Malikis a nd § afi 
© is found in al-Shafi‘''s text,° in al-Muzani’s text, 16 ag well las int : fon the other hand, all three are identical, but they a are t , ypes of iar al 
= ~ of most jurists of the Shafi‘ school; and likewise, in th tents, ‘Tather than partnership. a 
PeMalikis. r 3 _ The contract of partnership, therefore, has two min cate Or 
We do not find an express statement in the Mali fi texts { @ecording to the majority. The first category has four pet 
girad or mudarabah is a type of contract partnership, ¢ excep tw | wufawadah, wujth and abdan. The second category h nas thr 
stated in Hashiyat al-Dasiqi, which is a later Maliki text: ae . ecerebal or qirad, musagah and muzara‘ah. This is a cate 
is an addition to partnerships, because there is in It a typ eidisp uted as to whether it is partnership or hire. 2 
ticipation prior to the division of profits.”!” This me; ans t hat <i 
is a kind of participation in the profits prior to their divisio 4. . -4 Types of contract partnership accor 
the Shafi‘l view, mudarabah is permitted on the analogy of mu . Hanafis 
Thus, al-Ramli says: “And it (girdd) is an analogy om musag 
the common ground of work as a basis with some capital fr 
(the rabb al-mal) in each one of them, along with some am 
certainty) of compensation (‘iwad). It, therefore, ta 


she 
hi 


oe 


a 
/ Al -Qudiri says: “The second category is sharth ‘tkat t al-‘a 
of: our types: mufawadah, ‘inan, shartkat a i-sand eye 
Sharikat al-wujith.”?° He, then, states in thee 
“Mudarabah is a contract for participation (< 
Ee a wealth from one of the partners and | work b by th 
'STbn Qudamah, al-Mughni, vol. 5, p. 3. i 3 
4Al-Ramli, Nihayat al-Muhtaj, vol. 5, p. 3. a " ‘Al- Ramli, Nthayat al-Muhtay, vol. 5, p. 3. 
*° Muhammad ibn Idris al-Shafi‘'l, al-Umm (Cairo: Maktab at al sl pn Qudamah, al-Mughni, vol. 5, Pp. 4) 7. oe 
Azhariyah, 1961) vol. 3, p. 206 (hereinafter referred to as al-Shafitl ?°Abi al-Husayn Ahmad ibn Muh rt ae 1 al-Que 
‘© Al-Muzani, Mukhtasar, p. 109 (in al-Shafi', al-Umm vol. 7) (her Mukhtasar faker eas share 
ferred to as al-Muzani, Mukhtasar). ‘ : as al-Quduri, 
17 Al-Dusaqi, Hashiyah, vol. 2, p. 517. a = mT vid. 
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no difference between this statement and that of the majority 9 7 
cept that it is explicit insofar as mudarabah is considered @ typeq 
partnership, just as we found in the statement of Ibn Qudamah ( 
similar statement is made by al-Marghinani in al-Hidayah a8 : 
of the matn (original text): “The second category is that of shar 
al-‘ugud...and these are of four types: mufawadah,snan, shar 
al-sana’i‘ and sharikat al-wujuh.”?2 This statement too is moreg 
less similar to that of the majority, but from this place onw rard | he 
similarity ends. We are now dealing with a maturer and} more devel 
oped legal system whose legal structures and analyses are et : 
It gives us the types and also the legal basis for thet ) pes. This 
not a bias in favour of the Hanafi legal system, but the. slain trut h 
The statements that follow, therefore, need to be exam ined w mit 1a 
great deal of care and attention. 
The author of al-Hidayah, while discussing shars 
ys: “Sharikat al-wujith...is concluded by way of m uf va dah, b . 
Bsc kafalah and wakdlah can be inserted with respect t > the tra . 
actions, but if it is concluded in absolute terms, it i s formed in 
= “nan.” This is a completely different approach. ‘Tt means tha 
 sharikat al-wujuh is not an independent type; it has t to be co ‘onclu 
- asa mufawadah or as an ‘inan. It also shows that the cl ass eaih 
the basic types have something to do with the contrat 
and kafalah. 
Is this approach followed by al-Marghinani aloud or doe 
throughout the Hanafi school? Let us examine the vi 
al-Marghinani’s predecessors. The author of al-Mabsut, al-Sarak 
says: “As for sharikat al-‘agd, it has four types that 
mufawadah, ‘inadn, sharikat al-wujih, and shartkat al-tagabi 
called sharikat al-abdan and sharikat al-sana’i‘°”™ Age in, ther 
_ much difference between this statement and that of them 
while talking about sharikat al-a‘mal he says: “This” ype 
ship is sometimes concluded as ‘indn and sometimes a sar 
when the conditions of mufawadah are found.” He fad 
“And we elaborated earlier that sharikat al-wujuh is muf 


y 


é 
iv 
= - 


- ete 


: ta? 
‘a 
<a Hy 


/ Be, 


SAAS j 
ATIC 
yew 


; 
J a. 
fr 2 
2 OT - 
UL Ww head 
3 


oe | 
Sit ; 
&] ; 
- - 


2ws of 


: 7 ‘ 
Git 


a 


22(Ali ibn Abii Bakr ibn ‘Abd al-Jalil al-Farghani al-Marghinania 
Burhan al-Din, Kitab al-Hidayah Sharh Bidayat al-Mubtadt (Cairc | 
vol. 3, p. 3 (hereinafter referred to as al-Marghinani, oH h) 
*8Tbid., vol. 3, p 11. 
2*Al-Sarkhsi, al-Mabsit, vol. 11, p. 151. 
**Ibid., vol 11, p. 155. 


a type of capital contributed and the type of the legal format, let 


Hin Fath al-Qadir, commenting on the views of al-Marghinani, sa 
Ne it is stated to confirm (analytical) consistency. . 
We that sharikat al-sana’ 
mufawadah nor as ‘inan, but it is not like this as we will n nention 
a in what follows. The basis for the division is what was state ed 1 oy the 
=ytwo Shaykhs, Abu Ja‘far al- Tahawi and Abu al-Hasan ‘ al-Kar rkh 
/ when they said that sharikah is of three types, sharikah w 
)sharikah with work and sharikah with credit-woreh 1 iness 
; one of these is formed as mufawadah or as “nan.” 
a ‘we May repeat what was said by Ibn ‘Abidin: “It was i inane y 
him to say that there are six types.”3° What Ibn ‘Abidin r 
é this statement that there are the following six : ype 


_ 6. Sharikat al-wujih by way of * ‘inan. 


Thi. 


(Cairo: Sharikat al-Matbi‘at al-‘Ilmiyal 


re 
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times, and ‘inan at others. »26 A]-Kasani, in his usual manner, is more 
systematic: “Sharikat al-‘ugud 1s of three types: sharikah with cs 
sharikat with labour—called sharikat al-abdan or sharikat al-sana’t* 

or sharikat al-tagabbul—and sharikah with credit-worthiness. 727 AE 


ter elaborating the mode of participation, that is, wealth, labour or 
skill, and credit-worthiness, he describes their legal formats: “About 


‘the elaboration of the permissibility of each of these three types, our 
| jurists have said that they are permitted whether these are concluded 


as ‘inan or as mufawadah.”~* 


After establishing that there are two bases for classification, the’ 


us look at what the later systematizers have to say. Ibn one Te 
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. that it is implie E 
‘and sharikat al-wujih are not constit U ted i 
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1. Sharikat al-amwal by way of mufawadah. 
2. Sharikat al-amwal by way of “inan. a 


3. Sharikat al-a‘mal by way of mui ah. 


) an 
if a0 


4. Shartkat al-a‘mal by way of ‘ inan. 


0. Sharikat al-wujuth by way of maf a. dah. 


27 Abii Bakr ibn Mas‘iid al-Kasani, Kita 


srred to as al-Kasani, Bada’ al-Sana'i‘ 

*8Tbid., vol. 7, p. 3534. a 
“Ibn al-Humam, Fath al-Qadir, v' ol. 5 Pp. 
3°Tbn ‘Abidin, Hashiyah, vol.4, Pi 
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TstAMic LAW oF BUSINESS ORGANIZATION 
With respect to muddrabah, there is no disagreement aintng 

Hanafis that it is a type of partnership. This was sta ed cleat rly by al 


Quduri as recorded above. Likewise, 1mul¢Gnas iii The classification of partnership that we would like to prefer for this 


pygcuceaenens, is considered a typelCi TS Quien aa puey is the one outlined by the Hanafi school. There are several 
Hidayah says: “Both (Abi Yiisuf and Muhammad)*” saidutus! | ; 


because of what is related from the Prophet (peace) be up on hi 
about his transaction with the people of Khaybar upo ele! If tof Et} 
produce of crops, and further because it is a contract of sharik 


: 43. 3 Classification preferred for this study 


. eet “ » eo; 


sons for this. The first and foremost reason is that it. ‘Pro ie 
icture for legal analysis that is not available im the Wee i 
tion adopted by the majority schools. Second, it provides ; ac et ailed 
Structure of a developed system of law against which we can mea- 
tween wealth and labour. It is, therefore, permissible/o) a the ani Ae 4 sure the views of the majority schools about the legality and llegalit ality 
of mudarabah.”** About musagah he says: “The discussionabout of certain forms. Finally, this classification enables compar son with 
is similar to the discussion of mudarabah. 33 modern forms of partnership, as we shall see during the cou f 
We, therefore, conclude that the contract of partial this study. We will, however, attempt to alter the way it has 
sified by the Hanafis into two categories and then presented above for the sake of systematic ane Chere ai are tw 
into nine types: grounds for doing so: 


iS, + — } ‘ 
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I. The First Category: 1. The focus in this study is on the relationsh | patch t € 


tween the partners in the different types." * Thus, wher on Ww 


examine the meaning of sharikah as a cor atra ct, we find t 
contract to be either ‘inan or mufawadah. The rel 
then, flow from these two types of contra ae ell. 


types of contracts they incorporate within the 
a 
2. The second ground is also the reason or divi 
forms of partnership into two main cat egories 
such a division stated explicitly in the vorks of t 
when we pay attention to the distinction between » 
sharikat, we find labour or skill beir ng contri 
sides or from one. It is on this basis : then, n, tk 
them into two broad categories ° ¢ lassificatior 
category work is present or possi ible Dy c >t 
while in the second category wor cor mi 


by one party alone. 


(a) Sharikat al-amwal by way of mufawadah: 


(b) Sharikat al-amwal by way of ‘tnan. 
(c) Sharikat al-a‘mal by way of mufawadah. 


s 


: (d) Sharikat al-a‘mal by way of ‘inan. 
(e) Sharikat al-wujih by way of mufawadah. 
“a () Sharikat al-wujuh by way of ‘inan. 


II. T he Second Category: 


* 7 Mudarabah. 


8. Muzara‘ah. 
9. Musaqah. 


When we compare these views of the Hanafis with ‘hos 
majority, we find that sharikat al-wujuh, according to th ne | 
is an independent contract and it is not to be qualified ag as On the foregoing grounds, we m nay say that 
muf at adah. In fact, it is the shartkat al-mal alone that i is callec nership is divided into two broad types accc 


or m: ‘B wadah by these schools.*4 & ae. ae there is WOsk Onna h sides fi 
- first category, in which there is \ ge axe 


e will see later, under the discussion of muzara‘ah, that Abi Ham 
not co isider muzara‘ah to be legally permissible. 
7 *? Al-Marghinani, al-Hidayah, vol. 4, p. 53. 
33 Thid. p. 59. 4 
%4And even in this case the statements of the majority schools ar 
clear. 
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‘nan or mufawadah. Insofar a = thel “nar 
< ‘a : 
35Such a focus is to be found in modern ta 
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With respect to mudarabah, there is no disagreem ent ar tg : 
Hanafis that it is a type of partnership. This was stated clez arly y by al 
Qudiri as recorded above. Likewise, muzara ‘ah, when de are rd leg 
by the Hanafis, is considered a type of sharskan. The aut ho r of f 
Hidayah says: “Both (Abi Yisuf and Muhammad)** Said ibis valk 
because of what is related from the Prophet (peacerE be upon hin 
about his transaction with the people of Khaybar upon half of the 


4.3. 3 Classification preferred for this study 


“The classification of partnership that we would like to prefer for this 
study is the one outlined by the Hanafi school. There are several 
"reasons for this. The first and foremost reason is that it provides 
4 Structure for legal analysis that is not available im the classifica- 
tion adopted by the majority schools. Second, it provides a detailed 


$ : 8 har ska, 1 be fe 
produce i, ee - eer r pie it is a ee of + 5 aes | "structure of a developed system of law against which we can mea- 
shi ain ae wrgehe : 8, ; sae na mt oP est ‘sure the views of the majority schools about the legality and illegality | 
of mudarabah.”’* About musagah he says: “The dis re ion about i of certain forms. Finally, this classification enables comparison ¥ ee | 


33 . 
modern forms of partnership, as we shall see during the com rse ) a 


‘this study. We will, however, attempt to alter the way it has. 
"presented above for the sake of systematic analysis. There ai etme 
igrounds for doing so: 


is similar to the discussion of mudaradah. 
We, therefore, conclude that the contract Of partnership a th 
sified by the Hanafis into two categories and then furtherclas 


into nine types: ‘J 


Cc een 


» 1. The focus in this study is on the relationships asta tbe 
Bi tween the partners in the different types.™ Thus, when ¥ 
; examine the meaning of sharikah as a contract, re fin n d this 
contract to be either ‘inadn or mufawadah. The re -elatio uships 
then, flow from these two types of contracts as well as ws tie e ot | 
types of contracts they incorporate within them. — 


I. The First Category: 


(a) Sharitkat al-amwal by way of mufawadahas 
(b) Sharikat al-amwal by way of ‘tnan. 
(c) Sharikat al-a‘mal by way of mufawadah: 
(d) Sharikat al-a‘mal by way of ‘tnan. 
(€) Sharikat al-wujith by way of mufawadah: 
7 ‘(f) Sharikat al-wujth by way of ‘inan. 


“II. The Second Category: 


7) 
v 


2. The second ground is also the reason for div. ter the Isl 
forms of partnership into two main categories 5. WV Ne di do nt fi 
such a division stated explicitly in the work s of the - 
when we pay attention to the distinction bi tween the tyr 
sharikat, we find labour or skill being cc contributed rs . 
sides or from one. It is on this basis, tt mn, the rat t we Ir 
them into two broad categories or classifi cations. f 
category work is present or possible by both o1 al 
while in the second category work or m nanagemet ent | 
by one party alone. ; 


ys: 7. Mudarabah. 
8. Muzara‘ah. 
9. Musagah. 


When we compare these views of the Hanafis with & hi 
: _ majority, we find that sharikat al-wujuh, according to t 
is an independent contract and it is not to be vucliedil 
efewcteh In fact, it is the eGE SL al-mal alone that is ca le 
or mufawadah by these schools.*4 | 


i 
> 


nership is divided into two broad types accordi 
insofar as there is work from both sides or fro 
st category, in which there is work from b 
be basis of the nature of the gov Tnung ie cont 
finan or mufawadah. Insofar as the 4 an ¢ 


Ml 


j os 1 We will see later, under the discussion of muzara ‘ah, that Abi Dif] 
not consider muzara‘ah to be legally permissible. 


32 4|-Marghinani, al-Hidayah, vol. 4, p. 53. 
—— 8Tbid. p. 59. 
: *“And even in this case the statements of the majority schools ar 
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the contract of agency alone or agency plus surety, _we ¢ ae de i 
‘nan into two further types. Further divisions of ‘ “inan ire p 
on the basis whether the agency is general or special aaa rhe 
partnership is for all types of trade or for a specie liz ed trade cs it t 
much detail is likely to prove more cumbersome that 1 helpful. T Thes 
details will naturally come up within the broad categories, 
The second category, in which there is work from m one side alone 
has three types: mudarabah, muzara‘ah and musaqah. h 
In all, we have the following classification for s sharikat al-‘a 
(henceforth to be referred to as contract partner d32)) in Islar 
law: 7 


typ ss and see which of these are permitted by each school. We will 
iiso try to understand whether the terms used by the schools convey 
the same forms of p: artnership or some other form. 37 The purpose is 
analyze how far each school is willing to go in the field of Islamic 
business organization. This classification can also serve in the analy- 
is/of the views of the other schools, besides the four Sunni schools, 
as well as the views of independent jurists. This extended study has 
been avoided here as it would make the book voluminous and the 
kK cumbersome. 


- #3.4 Types of partnership in law 


“4 


A. The First Category of Partnerships In this section, we will list briefly the types of partnership found in 


(a) ‘Inan Ordinary : Eng ish common law, especially in Pakistani law. The various types 
Ecompanies will also be listed, even though they are not partner- 
Hips. Finally, we will list some of the partnerships or companies 


at all go under the broad title of sharikat in Egyptian law, which 
isitepresentative of the Arab law. 


a. With wealth as its subject-matter 4 
b. With work as its subject-matter a 
c. With credit-worthiness as its subject. 
(b) ‘Inan with the contract of kafalah 


a. With wealth as its subject-matter ~ 
b. With work as its subject-matter 


€) With credit-worthiness as its suby ect-m: on siness organizations are basically of two types: partnerships and 
© Meifawedch a ; 0 pennies The distinction between them is based upon the concept 


Ty) bes of Partnerships and Companies in English and Egyp- 
tian Law 


Bh ¢gal personality. Partnerships are based upon the aggregate con- ae 
a. With wealth as its subject-matter ey = while companies rest on the entity concept. In other words, ph te : 
b. With work as its subject-matter ar BE oc do not have legal personality, but companies do. __ oe 


partnerships are divided into two broad types: ordinary partner “it 
a lips and limited liability partnerships. The Pakistani law Sees not 
B. The Second Category of Partnershigal Wf 2 limited liability partnerships, however, a new section 6-A ir 
| ; | iced into the existing law attempts to create limited liability for a | Da ' 
(a) Mudarabah 3 participating in partnerships.** The ordinary partners hip is a 
— (b) Muzara‘ah livi vided further into two types depending upon whether the « Set ICY 
 (c) Musaqah 


c. With credit-worthiness as its subject-matter 


— ' 
¢ t. 


= i ee ie “4 
"For example, the term mufawadah used by the three schools { nat 


— q 


; pe ermit it— ne By ee 
it is, the Hanafis, the Malikis and the Hanbalis—means three « 5 ffere ‘ent forms ta € ‘ 
aership. The classification of partnerships adopted in th aes will make = 
y easy to understand such distinctions. % ar sae 


ee §6A of the Pakistan Partnership Act, 1932. A substitut e for this pri ovis ion ‘a 
been suggested in the last part in the chapter dealing \ th limited part aa me 
ps and partnerships with legal personality. The gala anies Ordinar nce, | 
ctions 110 and 111, also provides for something si Sf LECUUSClE >omp pan: ny 


rtheless. ia 


The second type of ‘indn mentioned above, th 
ke bafta will be explained later. This study has bear struc 
e above classification. In what follows, we will ana 


a 


5 = i 


: Iw will be explained in detail, under the discussion of ‘ inan th 


Permit the inclusion of the contract of surety (kafalah) even in #1 
US ds to a new form of partnership that is never discussed in moc 


the subject 


iF 
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incorporated in it is general or special. The ]i limited liabil lity ya | 
ship, on the other hand, has general partners, ¥ ho have unl 
liability, and limited partners, whose liability isl m. ited to the 
of their shares, and who do not interfere in the mé anagement 
fi hi f ato the En: 
ane Ree ae ee 0 th wer the sharikat al- tawstyah bi al-ashum. It is a variation of the 
in © Idea Was DOIrOWeG THOM nea lay 7. The Ameri sd liability partnership, as mentioned earlier. Finally, we have 
law too has this form. é 


C first divided into thoselthaEaaaaaan fat is called al-sharikah dhat al-mas’ultyah al-mahdudah. This is 
ompanies are first divided into those that are worki 


e working f or Nat we call a private limited company in Pakistan and in the USA 
and those that are called non-profit companies. | The ey are fur would be a corporation that has not gone public. 


divided into those with limited liability and those) with tinlim After identifying some basic facts about the types of partner- 
liability. The liability of the shareholders, in tho se with b limited ips and companies in the different legal systems with which we 
bility, may be limited by shares or by guarantee 0 the exten at 


re concerned in this study, let us turn to the fundamental concepts 
guarantee. The companies working for profit e divided d 


mitified for this study. A study of these concepts will enable us 

and private companies depending upon whether the ; eel D i o di iw Out certain basic principles that will be applied to different 
has been asked to subscribe to the shares. Compani anies having ms of business organizations throughout the rest of the study. 

ifaw ; | 2 Re 

liability of their members limited to the extentic of their alae | 


called corporations in the United States of Ameri ca. We will no 
into the detailed distinctions between these compani es, because - A 
» information can be grasped better from any bool c on company |: 

"the purpose here is mere identification. 
In Egyptian law, the word shartkah is applied t toune npat 
oe yell as partnerships. The sharzkat are first div vide d into civi 
commercial (madaniyah and tijariyah). This divis ion is in dt 
division of the courts under the same name.” Tk e sha 
c divided with respect to their formation into shartkat t alas 
‘a sharikat al-amwal. We will focus here on the commercia 
~ Commercial sharikat that are formed as shar ian al-as 
‘of several types. First is the sharikat al-tadamun. This 
pene corporate personality in which the liability o} of t 
_ unlimited. It is, therefore, similar to a company ¥ with un ulimitec 
Pity 3 in Pakistani law. Next comes the sharikat al-ta wstya 
This is a limited liability partnership, but this type h ha S anc 
ation in which the capital is divided into shares with é 
_ which moves it into the next classification of comr merci 
under the name of sharikat al-tawsiyah bi al-ashum. The: 
is merely an administrative arrangement under the limi 
partnership. We then have the sharikat al-muhass an 
has been called by Lindley an “undisclosed partner 


A4 
. i 
7% 

. 
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The second type of commercial. partnerships are called sharikat 
a The first type in this category is called the sharikat al- 
. Eehomah - This is what is called a public limited company in 
fiaw and a public corporation in American law. We then 


s 
C 


°For the details of such classification see al-Khayyat, al-S} 
T indley, Law of Partnership, p. 25. 


"Chapter 5 


‘Fundamental Concepts I: 
‘and its Different Notions — 


| 5.1 The Economist and the Firm 


‘The concept of the firm visualizes an orgar niza ‘ion th pat I 

Jarge number of market transactions that } ath uld otherwise cha ve to 
undertaken by individuals. By gathering th se functic ons within it, th 
firm reduces and sometimes eliminates cos ts —_ quired for negotiat: 
the numerous transactions. It is a team t us se of iny outs gi 

ized position to some party in the contract al arrang 
‘Case, an economist at the Chicago Law ‘School, oni n 
the firm, the market transactions are eli mina nz ated anc 
complicated market structure with excl nange tra 
tuted the ea who ¢ dire an Todt 
result is economies in transaction ¢ sts.3 

The widest term used to convey. 1e idea of 
business enterprise. Business enterprise con note: 
in pursuit of profits.* Economists, on he other ha 
the term “firm.” In a modern econom h ‘the 2 eC 
tion is carried out by firms and not indi igual As s CC 


- 


| ‘Posner, Economic Analy. s Bea: - Little, B 
is o Law 3¢ ALU 
| p) §14.2, 290, : er ae (Bat 

mR. A Posner and K. BE. Scott, - Bconomteatonn c 
ties Regulation (1980) p. 2; as quoted i 1 J. H. | F: Ae il 

mterworths & Co., 1985) p. 4. i 
OJH. Farrar, Comat Law, p : 4. :* 


BAN S. Buchanan, The Economic: of Co rp 
H. Farrar, Company Law (hae jon: Bu 


] 
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| "grants the partnership the right to sue in the name of the partnership 
and also the right to be sued in its own name.® The details of this 
cialize in producing goods and services. As societies and echnology “concept have been described by Lindley in his well known book on the 
grow more complex, however, the problem of coordin ation 1 by th subject.’ This acknowledgment of the concept of the firm by the law 
price system becomes increasingly difficult and costly. This pu — does not mean that the law assigns a personality to the partnership. 
the firm to the forefront as an organizing principle. In Pl ace of a va This brings us to the way lawyers view firms. 
riety of market transactions, which require time and cost fort For lawyers the idea of the firm exists, but to analyze the under- 
negotiation, the firm purchases some agents of productiaiil andi lying legal relationships between the partners or the shareholders, it 
others. The economists construct their analysis around this idea o is the exact species that is given importance. A firm for the lawyer 


the firm. 


a 


in a simple economy, production is possible by individu als w ho spe 


is either an association of persons, a partnership, a limited part 
“ship or a corporation, as well as the several variations attached y 
each type. A partnership and a corporation have been two ¢ istin og 

a concepts for lawyers although the distinction is rapidly fadi in 4 g. A cor- cor- ‘oo 
| The concept of the firm, perhaps, precedes the time of the economist poration is assigned legal personality by the law, Bue artn nersh up Dy ie Te 7 
: It appears to have been born out of the needs of the meé rch ants. ’ ever ae 


5.2 The Accounting Notion of the Firm 


is not. In certain jurisdictions, in different countries, eve rtner er Ca 
ships have been assigned legal personality.!° In the Uni ae te ates 


was a commercial necessity to look at a group or association of pe i 
Sons as a single person. This idea facilitated, primarily, the i eepir there has been a protracted debate as to whether th 1e part t: nerst i 
of accounts of associations of person. It is, therefore, referrec ‘Should be viewed through the aggregate concept or t she ent ‘ity con. 


cept. Recently, the new Uniform Partnership ee a eferred the 
corporations had not been born, accountants used to vie entity concept and assigned legal personality e apes tnership s. 
ships or other forms of collective business activity as : asin ‘The actual adoption of the law, of course, depend: s upon on individual 
or rind ividual. These partnerships were not based pon t the en states. Once this is done, there will be very a istin ction be aoe 
cept, that is, they were not assigned a personality b the accounting notion of a partnership as a firm ai and i io} 

a ats and their accountants used to assign them ¢ a pen : ees 
heir books. Thus, anything that a partner may con ribut e 5.4 The Mercantile Notion of the Firm 
the ca Parital of the firm. In terms of Islamic law, we Law rn bi’ 


a. d . Spey 


the accountant assigned a dhimmah (personality) to hel fir 


hough it was not a legal reality. The firm could continue t 
this is status in the books even if one of the partners eft th 


oq. 


@ mercantile notion of the firm.”° In the early days, vhe en m 


ye 


Does Islamic law acknowledge the merean otion of . 
answer is yes, but it does so for partnership 9s that 


i. : 4. Definition of “partnership” FT: 
i. name” .—"“Partnership” is the relation pe 
agreed to share the profits of a busine Ss carried. on | 
them acting for all. ee 

Persons who have entered into partnershig D with on. 
individually “partners” and collectively | firm”, 
which their business is carried on i: 5 Ci alled the “fier ) na nm 

oe 


< 
a 
J 


a ‘The Lawyer’s Notion of the Firm 


r this reason that the modern law of partnersh p 
Palaige this concept. Section 4 of the partnershij > Ja 
un divi ded India and later in Pakistan, for example, ackno 
conc ’ Likewise, after the registration of the pa arsl 8Ibid. §69(1). 
*Lindley, Law of Partnership, PP. 


10c-otland is one example. Ibid. 
onality in English law have been ai 


n the Egyptian law. 


i 


‘Lindley Law of Peeks. p pp. 29-30. 
al ‘he assignment of personality in the law and dhimmah it pe 
to the creation of legal capacity or ahliyah. | 

| "See The Partnership Act, 1932. The section states: 


Py me” hig: 


aa See ee ~~ 
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contract of kafalah (surety) within them. Thus, the notion is as 0. | my <tc 
ciated with the mufawadah partnership, but not with ¢ he ordinar view is that of Abraham L. Udovitch presented in his excellent book 
‘tnan. Al-Sarkhsi says: 5 Partnership and Profit in Medieval Islam. This book, with its pene- 
“ trating research, has been of immense benefit for this study. Referring 
(If two partners in ‘indn have a claim for a debt on an in- to the view of al-Sarakhsi on mufawadah being treated asa single 
dividual, and one of them oc to postpone it, th ott 2 individual, he says: “an a 
partner is not bound by this,)** as against two pal . ea ; 
a mufawadah. Because, the participants to a uf Jad The Hanafi mufawadah partnership constitutes the sin- — | 
insofar as this is a practice of traders, are like @ single gle exception to the approach outlined in the precedin gee 
individual. Postponement of claims is also a prac : paragraphs. This institution is the closest approxim ation 
the traders. Thus, the act of one is like thevac oft f _ found in Islamic law to corporate entity.... If in his bie 
other. In the ‘inan partnership, on the other 12 nd, 2y _ statement, we were to substitute the word law | or th he | 
have not become like a single individual. Furtheryany the _ word commerce, it would constitute a fairly accurate and 
mufawadah partnership each partner has a right te to claim acceptable definition of a corporation.“ 
what is due to the other.” ? 


= +. 


We would like to disagree here. Al-Sarakhsi was refer rir z not to the 


This is a very precise statement about the mercantile > not 100 0! 0 oncep! of the juristic person here, but was elaborati ee with great 
firm. Al-Kasani clarifies the concept further by distir gt lishing i recision the mercantile notion of the firm. This was further r elabo- 
the concept upheld by lawyers. He says: “The act of one ated by al-Kasani. Islamic law, as expounded by the fugaha ’ does 
nt es. pe nership (mufawadah) is like the act of both ot acknowledge the concept of the juristic person, , but it does no 
ment of one of them is like their joint statement. pee r al ne: i that the fugaha’ were not aware of the conce cept The c 

ally) two persons, but in the ahkam rules oft trade the this issue are very important and have been d 
dividual. 913 ® the study on Corporations and Islamic Law. 
® precision of the Hanafi jurists in analyzinght this lan, apparently following Udovitch and ringli z to the stateme 
SH heigh here. Even the modern law does not achievelt al-Sarakhsi says: “Another institution in additic on n to ot ese twi 


Hjoys the statte of a egal person is ae ka b muff 


] t basis } does we demn law recognize the concept of th the fi 
Ps ponse to this is the same. 


upon the contract of surety as in figh? The answe at 

a The Financial Accountin StandardsiE rd ofthe Financ 

citly based upon a wider meaning assigned to t he cc & ae SS cians 
B Z 5 Be U 7 Organization for Islamic Banks ar inancial Ir 


e Fig. 


: 3 will be obvious in the following chapters de 
she basic concepts. i a 
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Recent Fiqh thinking has extended t the-oone 
tious personality] to companies and oth PY sin nil lar 
including an Islamic bank. This 1 ecent thinkir 
that an Islamic bank is conside: se an accoun 


“J 


The Mercantile Notion of the Firm and Co 
rsonality 


“ie a it would be appropriate to suggest mi a nor ¢ 
ews presented in modern times about this i 


views 


BN : 

‘Abraham L. Udovitch, Partnership and P rofit Ge! Me i 
——— ; seton University Press, 1979) pp- 99-100. Footnotes ¢ 

TH, Te “ ity ¢c of Sha arehoic 

‘The text in parenthesis is from Hakim al-Shahid’s al-Kafi, vhick S.M.Hasanuzzaman, “Limited Liabilit yo st 

are ae s views, if not his words. Cy ” Islamic Studies, 28:4 (1989) pp- ee Je 

aA am ‘akhsi, al-Mabsit, vol. 11, pp. 174, 190, 121. 
~Al-K i, Bada’ i‘ al-Sana’i‘, vol. 7, p. 3570. 


ae see 
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separate from its owners or others which have pro ovided 
the bank with funds.!® ate: 


“! 


ait 

It is surprising that the Financial Accounting Star 1 rd ig 
unaware of the accounting notion of the firm. In any Ce ase, the re 
sponse to this assertion is that accommodating the c concept of 
personality is not such an easy matter. Drafting a section) in a cod 
of law, or in a book of rules, or acknowledging this consent is no 
going to solve the problem. In fact, it is exactly at that Ghat 
the problem will start. The concept of a juristic person as manifests 
in the corporations clashes with certain basic rules of I =e law.’ 
There is a need to harmonize this concept with traditional Islam 


——n 


law before a final ruling is possible. Nevertheless, as far: Sa accountin 


standards are concerned they can proceed on the accounting iiott 
of the firm. The issue whether or not Islamic law ack 


Chapter 6 


Fundamental Concepts II: Contracts 
Underlying Partnerships 


The contract of partnership is called a contract, but in reality it is 
l vette t 

concept of a juristic person does not stand in their structured upon a cluster of basic contracts.* This is true bb ae 
ji=.conclusion to be drawn from! thetalaaaaae the law as well as modern law. Once the main contract is availabl it 
r distinction must be made between the accountin z gn otion of t does have its own effects too, but the basic rules that go 
firm m and the concept of the corporation. The earlier M Muslim juri relationship between partners, their various rights and liabilit 
| pie peti distinction, the modern partnership law maint ai it, even the rights owed to third parties are governed by tk . 
should modern scholars dealing with the issue; "On ifusing he + contracts. To facilitate our understanding of the « [s) er ratio a ; of oe. 
conc zu s could prove devastating for legal analysis. A n underlying contracts, we will approach the i issue in aree ways: 1) 7 The 
the mercantile or accounting notion of the firm by Mus operation of underlyinie contracts in a single contract of pare ‘tnershi D; 
bo ae of figh in no way means that the corporation i sad ow 2) The effects of the contract of sharikah in conju inction with the 
sien ic law. | underlying contracts; 3) The operation of the u underly: ring ; contr ‘acts 
7 when two contracts of partnership are combined, and this takes place 
in the contract of mudarabah as well as the orc or din ary ‘indi. 
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6.1 The Effects of Underiyine Cont re cts in a Single 
Contract of Partnership ‘aa 


. 
? . 
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There are four basic contracts that can OF erate > on a 

All four, however, do not exist together er. Thes 1es Bice ont 

contract of amanah (trust); the contrac ct of 1 wa. (agency) 

contract of kafalah (surety); and the contr: ct of Gar aah (hire 
The contract of kafalah does not operate in the 


gory of partnerships described earliel ' that is, 


— mudarabah, muza@ra‘ah and mus ah. The contract o 
16Fin ar sial Accounting Standards Board, Objectives and Co asf 


Accounting, Presentation and General Disclosure Standard and Inf f 
the Organization (Jeddah, 1994) p. 50. 


Thi is is has been shown in the study on Corporations and Ik mic | 


‘As will be obvious in the following ' 
ships in terms of basic contracts is to be fc 
schools are somewhat vague on the iss 


_>=—a 


08 Fundamental C Con Te.amic LAW OF BUSINESS ORGANIZATION 59 


another. the rules of this contract are automatically invoked. Exam- 
ples are acency, bailment, bida‘ah, wagf and ail the partnerships. All 
Hduciary relationships are determined in the light of this contract. 


on the other hand, does not have any role to play in a Ory 
of partnerships, that is, ‘inan and mufawadah. ? 

The first form of partnership in the first category i ma: 
The contracts that underlie ‘indén are the contract of } aL 


rt ma mee ee 


amanah. The second type of partnership in the £ t ae i 6.1.2 The contract of waka@lah (agency) 


iwadah contract. Thi ip i within it | . 
La - i ————aaermtrn 
aa of the other partner or partners. Each act undertaken by a partner 
mn behalf of the partnership, whether right or wrong, is governed 
by the contract of wakalah. In order to understand the operation of 
this contract within a partnership, a distinction made by ee 
School needs careful examination. The Hanafis make a tio 
fith respect to the acts of the agent, between the Aukm er ects 
the contract and the hugug (rights of performance) of the con 
the hukm of the contract means the main objective or | our 
the contract, or the primary effects that follow from a & 


—_ 


muzara‘ah, which fall in the second category, include the contract 
of amanah and ijarah. The details of all these types willl berco 
sidered later, but for the present we need to examine the elect 
each of the underlying contracts when they are included 
partnerships. 


6.1.1 The contract of amanah (trust) 


This contract is present in every type of partnership, a 


C f the contract of agency, as in ‘inan, mufawadah and muda The hugug of a contract are considered to be the means a 
Beedependent of the contract of wakalah, as in the cc complete the main objective or the primary effects. In. a ans sact 
‘ah and musagah. ¥ Of sale, for example, the hukm is the transfer of owners 2 ip or th 


s held d in trust by one Tartaier on behalf of the c he ar parti price of such goods. When the sale has beat ‘ by 
- : tee th a 
is, if the property of the partnership is lost or destroyec e title in the goods bought passes at once to 


pe 
e and without a delict, the liability for bearing puqua, however, stay with the agent. The hugugq naa ale involve the 
" | ne of the property in proportion to his s i x AC ivery of the price to the seller, the right toc 2m an id e. ivekw of th : 


z ae Foods and t tak ACC 13 tate Pe. ft 
ar will be liable for his own share and the partne Rent also Mi a vice ee in a eiectitheson 
» prope will not be liable for it.* All the roleae evert Pp ptions, to re 7 


— 


the basis of defects and to terminate various typ es ie r opti 


Other words, the performance of the contract bel lo ngs | to t 


§ compared to this, the title in the goods 1 will alwa ays pas 
D ocipal and not the agent; the dhimmah of th 2 agel it is no 
The hugtiq always belong to the agent and t tk he principal, 
to the Hanafis, cannot be sued for perfec ma ace. 
_ This distinction drawn by the Hanafis oes ts what w 
— a and several liability of the Veoh) in a Pp artne nership. For 
peers in the types of partnership discussed earlier lat, acce | oa - | 


is contract may be included in ‘inaén as well, but by SUdovitch compares this with the transactic ae e soc 


il I be discussed further within the ‘inan partnership. Th trman Law. Abraham D. Udoeitelna 
: 98. The problem is that Roman law ate 


s what the Hanbalis later called mufawadah. 
Marghinani, al-Hidayah, vol. 3, p. 10. | ; the Hanafi school did have a de 
ru Se tied here are those of the contract of wadi‘ah, v THanafis accommodated the idea of s ef a : a ibe 
za of a contract for its obvious utility for the Ma 


a 6A)-Sarakhsi, al-Mabsit, vol. 11, p- 156 


ct irre pective of the contract of sharikah oe 
ed. In other words, the effects of the contract c 
| oe: ated through the elimination of the governi i. cc 
~ UY 

et) is a relationship that pervades the entir 
‘io contract. Wherever one person holds property 


‘Tihumi* nh 
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thing similar to the trust fund theory in the law insofar as fi i 
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the partner as agent buys something for the partnersh ‘ip “his oth 


partners are his principals to the extent of their shares} in the part rti ner. to sue the buyer on account of defects for what his agent 

ship. The title to the goods purchased will pass to the otk her part ers has purchased.® 

in proportion to their shares in the partnership. The parties dealin 
with the partnership can only demand payment for he gees It is important to note here that the other schools of Islamic 
the partner who made the transaction. It is this partner. who i i sae s law do nave this complication, which is introduced only by the 
for making the payment. This partner, of course, has tk I right it to col Hanafi school.’ The first impulse of modern writers, who mix opin- 
lect the payment in proportion to the shares from each pat yartner. Thi ions from different schools without proper reflection, would be to 
seller of the goods, therefore, cannot sue the other saree for th reject the Hanafi distinction and follow another school. Unfortu- 
price, nor can the other partners sue the seller for the d slivery of th nately, ‘his would not be possible in the law of partnership. This 
goods; this right belongs to the partner-agent who made the tran " will be obvious after a major part of this book has been read. Never- 
tion. To put it differently, the title in the goods has p a aa to all tk ‘theless, there is no harm in indicating here that in the law of shartkah, 
partners, but the rights and obligations pertaining to Ole rma ‘the Shafi'i law is higly restricted, because of the narrow contract of 
stay with the partner making the transaction. wakalah preferred by this school. Accordingly, Shafil law barely goes 


These rules affect the contract of sharikah that is base 
contract of wakalah alone and is not supported by of other 
ke kafalah. Al-Sarkhsi, while discussing the contracts of ‘in 


beyond the co-ownership. The Maliki law too is limited. It is only 
the Hanbali law that may be comparable to Hanafi law in this area. 
In our opinion, however, the Hanbali opinions in this field appear 
to be the adoption of the Hanafi opinions, and sometimes those of 
the other two schools, without fully exploring the principles oper- 
ating behind those principles. This may appear to be a harsh viey 


0 we UE 
to some, but this conclusion has been forced upon us by a thor ugh , 


' Ifone of them (the partners) acknowledges a de ‘ t aga 
ret joint trade, but the other partner denies this, tl 
je partner acknowledging the debt is liable for noe : Ae . 


P: mount if he was the one who transacted it, because istudy of this field.1° ri ii Me: af . 
hugug of the contract revert to the party to the ¢ 201 Even when such factors are ignored, it is suggested that the dis. Ac Sane 


whether he is an agent or is transacting for If fe elf, I tinction drawn by the Hanafis between the hukm of a contrac | 
9 » acknowledges that both of them transacted the its huguq is highly useful, especially in the area of the Is : ae i Ta 
ae becomes liable for half, because for one-half h ; of business organization. This will become obvious after t : 
owledging on his own account and for the oth her tion is employed in this study at the proper occasion for m nz sce ng ney si 
fo a partner.” proposals. Further, the Hanafis can very easily do a awe ay ith this 
distinction, if the need arises, as we shall see in the n 2X * topic. Cc. 
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He ther elaborates this by saying: % ~e a 
) | 6.1.3 The contract of kafalah (surety) ae 


, = - ‘ di 
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If one of them buys something for their joint trad 
fi ds a defect in the property, the other partner doe 
have the right to return the property on account of 
Pidkcts because return due to defects is one of the 
of the contract, and these belong to the party concl 
- the contract. The other partner is a stranger with re 
_ to half the purchase and is a principal with re es 
_ the other half. The principal does not possess 3 3 
= a f this will be ob 
"Ibid. p. 174. . q UtSome of the problems es at category of of F Be ers hive found in th 


school. 
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In the previous section, we said that the hukm of t he contract belongs 
to the principal, while the hugqtq belong to the ; agent or ithe an 
concluding a contract. The principal, therefore, cannot be sued for 
®Loc. cit. K us 
°The work of some modern writers implies that the 75 


tion. See generally ‘Abd al-Razzaq Sanhun, aa al-E a9 J 
(Beirut: Dar Ihya’ al-Turath al-‘Arabi, n. d.). T s, howe ever, 
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nusdgah.'’ In these contracts, the hire contract requires that there 
be fixed duration for the partnership, because ijarah is not permitted 
' ihout the fixation ofa period. This does not mean, however, that 
ing to the partne rship. This is true when shail ‘ the rules of muzdra‘ah and musaqah are determined by the rules 
: M ijarah. Thus, yarah is not permitted with undetermined y 

upon the contract of wakd@lah alone and the cont 
but these two forms of partnership permit this. It is in this form of 


not included in it." If the partners were to stipulate that t 
nership will also include the contract of kafalah, w bui ... : rte the rules of sharikah are applied and lead 
tc | iZ O S. 


the mufa@wadah anyway, then, each partner becom pe, 
of the other partners.'* In such a case, each partner es 
the performance of the contracts concluded by | one par 
each partner will become liable for the amount Of the)pr 
two constituents. First, he stands surety for the ] or ice i 
to his own share and secondly, he stands surety f | or tl 1e 8. ker in such a case is entitled to reasonable wages phe 
partner. This enables the creditor to sue each < 1e 0 | Whether or not the vitiated partnership produced some : 
or all of them together. This gives rise to joint nd | the other hand, if the worker did not undertake any work, h ie wo ‘OU a 
of the partners that we find in the modern 1a .) “ a not be entitled to anything even if some profits have been § generé It . 
The distinction drawn by the Hanafis bety On their own. 
gug of a contract vanishes with the introdul on 
ot alah into a partnership. '3 The only part t 

ie Other partners are still not in a position talk 
Bs 0s nership. This right still belongs to the ine 
the ‘debtors or third parties. This problem can be O1 
, but it does not concern us at the moment, — 


the price when the agent-partner has purchase : 
partnership. Likewise, the principal cannot oe 
of the subject-matter if the agent-partner has sc 


The operation of ija@rah in a vitiated partnership 
\ len the contracts of muddrabah, muzara‘a@h and a ne | a 


ared vitiated (fdsid), their rules revert to those of a fasid ijarah. 


ie 


Ja 
6.2 The Effects of Sharikah in Conjunction wi it 
Underlying Contracts 


= 

the primary purpose of the contract of sharikah s the sha ring ¢ 
pre its.’° This is exactly what this contract does a nd nothing m 
While all the rules are controlled by the underl. ying gC writ acts. 
Contracts do not and cannot provide for the sha ring of p rofit : 
| an a an be seen by examining the contract of wakalah, 1 whic s th 
The operation of the contract of drah in the Is! AMC Lay Miderlying contract in a partnershi p. The me 3 ak nt, 
Ship is viewed in two ways: its operation in a valid pa ner, is not entitled to a share in the prof is throug 
its Operation in a vitiated or fasid partnership, Of agency alone. He can only share the profits with t 

‘ a hen their relationship is further stre — ad by the. 
The operation of ijdrah in a valid partner: ul ) harikah. '° oa 


6.1.4 The contract of ijdrah (hire) 


Th » contract of ijdrah operates in some forms of pai rtn 
pe orually not considered partnerships, and these al 


= 


"Th Shafi'ls and even the Malikis do not ec 
ps. In their view, they are types of yarah 
ved through a text itself. For the permi 


ian al-Hidayah, vol. 3, p. 10. low. 
*Tbn al-Humam, Fath al-Qadir, vol. 5, p. 20, ae primary objective of agency is the ac quis to a 


f fits. Al-K sini, B aa t 
1 appears that Udovitch, without considering the ope mehip is the sharing Of Pep ee =e Ai bie 
“of haftlah confuses its operation in the mufawadah partaal | sk hit yc, cit. Likewise, a creditor cannot st OEE 


na I t al 
enti of some kind. See Udovitch, Part yermits such sharing of profits, but doe sn ot ¢ 
Pp. . Oh Nae Profit i i) f the Partnership Act, 1932. 
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This operation of the contract of sharikah is bro ght t out whe We may raise the question here as to what is the need for such 
profit has been earned, but the sharikah is declared fa isia ae om m device? Why does authority of tstidanah require another contract, 
reason. How will the profit earned be distributed % a ong ‘the part Which amounts to shartkat al-wujuh? We shall study later that it 
ners in this case? As the rule of sharikah about profits i is permissible in shartkat al-‘tnan to stipulate excess profits for one 


vm kena pa ‘of the partners if he performs more work as compared to the other 
Thus, if A and B contributed equal capitals to their pi a. artn ership, but partners. We will also study that in a shartkat al-wujuh excess work 
agreed to share profits in the ratio of 30% and 70% res Pp activ tively, this is of no consequence, because the profit is being earned on the basis 
ratio will not be maintained if the partnership is vitiz atec Bt The r ules of credit-worthiness and not on the basis of the capital contributed 
of co-ownership will apply and the profits will be sharec d in the r 2 Tato or on the basis of work. This is the basic principle of shartkat al- 
of 50 : 50, which is the same as the capital contribution: wujth according to the Hanafis. Combining the two imto a single 
partnership would lead to a clash of the two basic principles under- 
ying these two forms of partnerships, or as the jurists would say, it 
would lead to combining two conflicting conditions in one contract. 
i It is for this reason that the Hanafis maintain that the authority of 
The underlying contracts operating in a single partners pe istidanah requires sharikat al-wujuh between the two partners and it 
certain restrictions on the powers of the partners to act | is a contract beyond the first partnership, whether this partnership 
of the partnership. To break out of these restriction then Ha afi IS ‘inan or mudarabah. 
permit the formation of two partnerships in one. The mc st import D Now this problem does not exist in the other Sunni schools. As 
ssue in this respect is the power to buy on credit. Oe pond for the Malikis and Shafi‘is, the problem does not exist because 
‘the sharikat al-‘inan that is constituted through it tharikat al-wujith is not legal anyway, in their view. The ques- — 
of capital and is based on general agency (wakélah Seem tion of istidanah, therefore, does not arise in their systems. As for 
part ner has the right to buy and sell on credit (nasi’at ata ) T the Hanbalis, they permit sharikat al-wujuh, and with it nore pe 
Stipulation of varying profits. In addition, they include the contract 


isé 4 restriction imposed by the underlying contract ¢ wah sal 
the - partner cannot purchase on credit beyond the ‘amount Of kafalah into the sharik at alan They oa therefore, 


contributed capital. In other words, the total accounts pa 
ny moment cannot exceed or be in excess of the combined 
of ne partnership (ignoring the profit earned at that momer 


eliminated, the rules of co-ownership or sharikat al-milk 


=e 


6.3 Two Partnerships in One and the Ru 
tedanah = 


te 


2g 


; a 


Needs careful examination, ae we shall return to it at oe oper wy A 
Occasion.!? Istidanah in mudarabah, however, is not permittec eae See ns 
if t he firm needs to buy more, that is, on credit so that the any of the other schools. It is only the Hanafi school tl nat at Pp rmit ‘S L z | 
able may exceed the contributed capital? | It. The reason for the Malikis and Shafi'ls is obvious, wt hile e in | the wi 
: ” This is permitted by the Hanafis through the ¢ authorit Hanbali school, as in the others, the contract of mudarab ah does n not 
idanah. The partners authorize istidanah and all the exc : include kafalah. This point may have far-reaching cc nsequences for or . 


earned this way are considered to arise not from t the ori rig the modern applications of mudarabah.° aay. ! 
par nership based on mal, but a second ‘inan par The above discussion brings us to the relationship b etween 1S-— 


basec on credit-worthiness or ‘indn that is sharikall al- fidanah and kafalah that is built into a partnership. . The > aut hority a 


same e holds true in the contract of mudarabah. Thus, al 1Ka. 7 
‘Ee wise, the tstidanah. In fact, after the authorizatic oni 


AP oujch. It is another contract beyond the mudarabah.” 


te 


'1®See chapters 12 & 13 for the types of partneranioey : emitted d by these 


schools. 
19See the discussion of partnerships in chapter 15, 1 es 


+ % oy Ie 
vin fact, there are several problems with the contr act of 


is varying nature, because of the introduction o of new ate en nts | 
ow ayia a 


4 SS ” fed. / ee ea 
ton wet i a : 
LANCAS Ley! e i jon ) 


TAL Kasani, Bada‘ al-Sana’s‘, vol. 8, p. 3618. The cont; act OLE 
other features too that severely Tori its utility for modern app 
chapter 17 below. ys 
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of zstadanah is implied by the contract of kafalah when it is im us heagent, which are done within the limit of that authority.” 7 This 
in a partnership. Thus, the types of partnership that include th hi 01 implies that the authority of the agent/partner is not unlimited and 
tract do not need the wilayat al-istidanah. It is only the Han na af ip depends on how much authority is delegated by the partners to 
Hanbalis who uphold such partnerships. We shall study th the detail ! @acn Other. Such an arrangement makes the situation uncertain for 
later, but if the reader wishes to have an overview, he maj refer | fird parties dealing with the partnership. In Islamic law, one may 
the analysis in chapter 16. The contract of kafalah, howeve or, Call gay that the creditors will be able to identify their rights by the name 


be inserted into the contract of muda@rabah, and another 0 Pe: and type of the partnership they are dealing with. 

ship based on credit-worthiness is needed on top of the m dérob, » What about the corporation? Do these relationships exist among 
contract. What, then, is the difference between istidana vased the shareholders or between the shareholders and the corporation? 
The answer is no. This shareholders have no such relationship among 
themselyes and no contract like wakalah or kafalah exists between 
them. There is no such contract between the shareholder and the 


RAL 


y— win cr 
~~ 


kafalah and istidanah existing independently? The di feren » Lies | 
the liability of a partner authorizing the istidanah al alone and the 
same partner acting as a kaftl. With simple istidanah, t h he author: 


ing partner is liable for the price of the goods p vas ad | on cre corporation either. The corporation does have a contract with the 
to the extent of his own daman alone. In istidanah risin a directors and other employees—they are its agents and employees, 
kafalah, he is liable not only for his own share, butie sol he ge but that is a totally different arrangement and has nothing to do 
of his partner. In other words, in the first case the partner doe _ With the present discussion. The nature of the contract between the 


become liable for the entire debt, but in the second Colo 
liability becomes several as well as joint. 
6.4 Contracts Underlying Partnerships and Corpora ; 
_ tions in Modern Law He | 


ag — 


"4 We have seen above how the four contracts of aman , wakélah 
ye. _ kafalah and ijarah regulate, along with the rules of cc 0 ynership, the 
_ entire law of partnership in Islam. In the modern law ot a ershi 
, tS find that the partners can buy and sell on credit, they have a ia 
as well as several liability, and they enjoy all kinds of ri "8 hts $a od | 
bilities that are available through the Islamic contrac afalah. D 


a the modern partnerships, then, incorporate the cont : ts ot agen 


= as well as surety? In modern law, the only contract unc nderlying 
_ partnership is that of agency. The distinction is that t ‘the contrac 
"agency in law is based upon the principle: qui facit per alum, 
per se (he who does a thing through another does it ‘hime el 
agent in law is a mere servant of the principal and ¢ ll his ac 
_ attributed to the principal. Thus, if an agent buys on credit fi 
_ principal, it is as if the principal made the purchase himself. / 
___ Says: “When the principal gives to an agent express authority. 
_ tract on his behalf, he is bound as regards third parties by al 


f 
Lee » 
& >» 
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‘This distinction is very important for understanding the ni jure C 
the Islamic law of business organization. 
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2 Anson, English Law of Contract, p. 532. 


shi eholder and the corporation has been discussed at some length in 
le chapter on the meaning of the corporation in a study on Islamic 
: v= ov of Business Organization: Corporations by the author. 
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Fu damental Concepts III: The Bases 
or ete to Profit E 


irtnerships and all other forms of business organization are set 
p p pina for a single objective: the sharing of profits through 
it participation. We have stated earlier that sharing of profits in ae he 
amic law arises from the contract of partnership. Nevertheless, | the\:12.1% 
lestion remains: what is the basis of sharing these profits, thi nat is, 
Mat are the factors that figh recognizes as valid bases for -entith om nent "7 e 
yprofit? This may be stated in a different way: in how 1 any Za 4 
$s may individuals cooperate with each other in order to share 
rof its jointly earned? One common way is to contribute sae or 
apital to the joint venture, but is it possible to sha ‘Pr rofits on 
4 basis of labour, for example? These are questions th nat we will 
Hempt to answer in this chapter. After examining h aul bases 
: gh, we will also briefly indicate the valid bases in mo nodern eo 
4 Views of the Hanafis and Hanbalis are quite similé Sonte e issue. 
€ shall, therefo ore, examine their views ices nd | the an look a 


Pinions of the Malikis and the Shafi‘ is. ae . 


a os 
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" Entitlement to Profit (Istihqaq aR bh) according 
to the Hanafis and Hanbalis: 


‘Call 
a @ “s 
—- ¢ aft b ‘ oo 
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u, the Hanafi jurist, states: _ oa e 


we 
5 ase ey OU view, is that entitlement to ‘o profit is either 
dil wealth (mal) or work (‘amal) ~ = - by t } eariny 
ility for loss (daman). As for entitl — ent due 
1 is obvious, because profit is a § srowth in we alth and be 
Hlongs t0 its oarnes It is for this reason that | the rab nal 
ees +: 
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a » The above statements make it clear that there are at least three 
in a contract of mudarabah is entitled to profit and like ~  jeasons for entitlement to profit: wealth, work and the liability for 
wise the partner (sharik). In the case of daman (liability ‘ bearing These three bases enable the Hanafis and Hanbalis 
for bearing loss), if the mudarib were made to bear the le )to permit sharikat al-mal (wealth), sharikat al-abdan (work) and 
ability for loss, he would be entitled to the entire profit Tsharikat ol-wujah (pure daman according to the Hanafis). These 
(of the mudarabah). This is due to his daman, and it i is. t bases also | nalts them to permit excess profits for excess work, 
the revenue (kharaj) of the daman. The Prophet ( DearS q though the Hanafis tend to ignore it in the case of shartkat al-wiujuh. 
be upon him) said: “Revenue is based upon the cae me All this is important, but it is not the end of the matter. The 
sponding liability for bearing loss.” Thus, if the liability Sstatements of these jurists conceal a vital principle, which is revealed 
for fee. the loss falls on him, the kharaj belongs te og "to us if we pursue their reasoning to its logical limits. It is a principle 
him too. ze ie Pe ) that is little understood and is leading to considerable confusion in 


1 modern times, especially when attempts are made to extrapolate the 
'tules of the sharikah to apply them to corporations and to issues of 
liability. Let us try to understand and elaborate this rule and see 
) whether it is consistent with the rest of the law. 
| In a passage quoted above, al-Kasani says that if the worker 
S(mudarib) in a contract of muddarabah were asked to bear the lia- 
“bility for loss, he would be entitled to the entire profits of the 
_ mudarabah. This implies that in such a case there would be nothing 
) for the rabb al-mal. But the rabb al-mal has paid wealth, and we have 
‘Said that wealth is a basis for entitlement to profit. This amounts to 
/ 41 apparent contradiction: wealth is a basis for profit, yet we are 
In our view, daman is a basis for entitlement to prot it ) denying profit to the rabb al-mal. Why? 
on the argument of sharikat al-abdan (work partr ership). The answer to this riddle is that wealth is a basis for entitlement 
The acceptance of work involves daman for the pe Derson ac _ to profit, but not alone. It needs additional support and this comes 
cepting work (as an independent contractor) and srovides _ from daman. In other words, in a contract of mudarabah, the rabb al- 
a basis for entitlement to profit. It is, therefor re, similar q mal is entitled to profit, because he has contributed wealth and has — 
to the acceptance of wealth in mudarabah. TI e work also undertaken to bear the liability for loss. This shows that ye. - 
through his work is entitled to profit; it is thus like a _ is always associated with wealth; it is built into it. The princip ‘ 
midarabah® ey _ therefore, is: Wealth is a basis for entitlement to profit al og 
| vag with a corresponding liability for bearing loss. ‘This is the e | 
Here too the concept of daman is acknowledged a bs for. meaning of the tradition: al-kharaju 61 al-daman. A little Teflect re 
tlement to profit, even though the reasoning employed ved is shows that this is not the entire meaning of this wae ae 
different from that employed by the Hanafis. We : sh all The principle is applied not only in partnership lay 2 


the actual application of the concept of daman ) ei: } i entire Islamic law of contract. It still needs another aii atic 
somewhat inadequate and has not been carried to its ft A eg 


tential. 


Al-Kaasani, then, provides a rational ‘arEUnee quoting th ths ext MN) 
of an artisan. The artisan makes an article for someone and ch charge 
more for it than he would be paid had he been) a mere) employ i: 
of another person. The reason for charging more; wheal 
employed, is that he bears the liability of loss of mal Ti 
The loss would be borne by his employer if this artisan were & 
employee. The reason for chareings more is, therefore, 
underlying daman that he provides.” - 
The views of the Hanbalis are almost similar. Thus, IbnQ 1 Que dan 
the author of al-Mughni, says: + jae 


‘ m 


"entitled to profit on the basis of wealth, three condition: is must 
| cae 


he must contribute wealth; he must bear the liab’ P 
*Al-Kasani, Bada’i‘ al-Sana’i‘, vol. 7, p. 3545. “must continue to retain ownership in the wealth pce ‘ibute (orn the the 
*Loc. cit. things it 1s exchanged for after transactions). i incipl 


the entitlement 


t determines 
“Ibn Qudamah, al-Mughni, vol. 5, p. 7. in the general law of contract as well. I 


a 
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to usufruct or mesne profits when the passing eee 


goods (milkiyah) is in question. The issue aiTaleett nel Sepermit the stipulation of a higher ratio of profits for excess work; 
yb’ a IS lt ( , . JCibtda 18 tO thi th 


3 7 wee he ratio of profit must always be proportional to the capital con- 
Sarat and ts beyond the scope of this book. How pies une gt ted. In plac a of Cree profits, the working partner is entitled to 
of retaining milkiyah in the wealth of the partnershipiwill i isonable wages (ajr al-mithl) for his additional work. It is stated 
up in the next concept on entitlement to Pra 


Sal-Mudawwanah al-Kubra: 
When we combine these sub-rules, we have 


would call daman al-mal. | This, in my view, is like Malik’s statement about two 


persons participating in a partnership with one of them 
_ contributing 100 dirhams and the other 50 dirhams, on 
_ the condition that the profit will be shared equally. Malik 
| said that this is not valid, and they should divide the 
profit in proportion to their capitals. The owner of the 
_ extra 50 dirhams contributes his labour towards 25 of 


these, because both are working for the additional 50. 
a valid, or at least independent, basis for entitlemer Thus, the owner of the additional 50 works for 25 of these 


4 Rushd says: “The third element is work ( ‘amal) and it i and his partner too works for the extra 25 out of 50. His 
ACC ording to Malik, as we said, to wealth and s not ter partner is, therefore, entitled to reasonable wages for this 
inden adent basis. According to Aba Hanife 1. it is treate Work. If they do not make a profit and make a loss, the 
dependent eace with wealth 74 - _ loss is shared by them in proportion to their capitals, but _ 
this is the position, how do the Ma the owner of the 50 dirhams is still entitled to reasonable BY 
y of sharikat al-abdan as well as mudarabane wages for the work he has done.® : 
a pwanah al-Kubra: “What do you think, en we ects 
vith labour, and they are butchers, who do not ot ne me that in this way Malik permitted a salary for the addi- a ? 
(He s 3 aid: There is no harm in this, like pe ii al work done by a partner, if his work is Proporsiiaean nore per 
| 3 when they participate with manual labo pur lan the ratio of his capital. Le aaa 


; 7 1 

BBY Sr te: ae 
E . Ke is 

ard i a substitute for dirhams. Thus wl _ the Malikis do not permit sharikat al-wujih, boca dar 

fhams is valid for manual labour.”° t 


tan independent basis in their view. This appears s whe rat mtn 


7.2 Entitlement to Profit and the Maliki V 


According to the Malikis, a partner is entitled topromuomes 
wealth contributed to the partnership: Where ¢ 2 partne 
work along with wealth to a partnership) his ne is CC 

servient to wealth. This means, apparently, that worker 


re . 
it ‘Lis 


0. 


FY f 
.s 
-_ 


ising when there is a tradition from the Prophet (pe ce be upo on 
Cie hea aaa ee ie he he 1 n) that emphasizes a principle that is bois ACCeF ed in I slamic 
on in wealt is to be considered a va asis for entitler iihoraiu bi al-deman. a 


f wealth accompanies labour, labour becomes subsety. 
in mula for instance, the labour contributed 
is not accompanied by wealth. The same is the ca 
al-abdan, which is not dependent upon capital. 
This brings us to the question of stipulating 4 
profits for a partner who devotes more of his ime 
ship, or a working partner as against a sleeping } 


ta a 
_ Entitlement to Profit and the Shafi View 
Shafi‘is permit a single basis for partnership a nd this } is wealth 
il). They, therefore, do not permit shart at al-w -wuy th, whi ch is 
ad Bupon daman nor do they permit shat kat al-abdan, wh ch is 
d upon labour. As for mudarabah, which is sb ased upon work 


4Tbn Rushd, Bidayat al-Mujtahid, vol. 2, pp. 253-54, 
*‘Abd al-Salam ibn Sa‘id ibn Habib al-Tantkhi Sahnam 


Kubra, vol. 5, pp. 42-43 (hereinafter referred to as Sahnuny 
Kubra). | 


bic , vol. 5, p. 45. 
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to usufruct or mesne profits when the passu zc : of “the title in ni ot permit the stipulation of a higher ratio of profits for excess work; 
goods (milkiyah) is in question. The issue pertai ins to the the @ ratio of profit must always be proportional to the capital con- 
contract and is beyond the scope of this book. However r, the qi t ented In pl ace of excess profits, the working partner is entitled to 


of retaining milkiyah in the wealth of the partnersh s3U We ill be t easonable wages (ajr al-mithl) for his additional work. It is stated 
up in the next concept on entitlement to profit. Mudawwanah al-Kubra: 


When we combine these sub-rules; we have w rhat ; the Ha 


1c LAW OF BUSINESS ORGANIZATION 73 


would call daman al-mal. Ps ' This, in my view, is like Malik’s statement about two 
‘a _ persons participating in a partnership with one of them 
7.2 Entitlement to Profit and the aliki View ' contributing 100 dirhams and the other 50 dirhams, on 


ts _ the condition that the profit will be shared equally. Malik 
According to the Malikis, a partner is entitled to oro! fit on the ' Said that this is not valid, and they should divide the 
wealth contributed to the partnership. Where é ve rtner contr ' profit in proportion to their capitals. The owner of the 
work along with wealth to a partnership, his v work : 1S considered extra 50 dirhams contributes his labour towards 25 of 
servient to wealth. This means, apparently; that wea In itsel _ these, because both are working for the additional 50. 
a valid, or at least independent, basis for entit 2ment to profi Thus, the owner of the additional 50 works for 25 of these 
Rushd says: “The third element is work ( ‘amal) and 1 _and his partner too works for the extra 25 out of 50. His 
accc ording to Malik, as we said, to wealth and is not treate partner is, therefore, entitled to reasonable wages for this 
: at sndent basis. According to Abu Hanifah, it | is treatec _work. If they do not make a profit and make a loss, the — 
ependent basis with wealth.”4 “4 loss is shared by them in proportion to their capitals, but 
If this is the position, how do the Malikis” ue tl the owner of the 50 dirhams is still entitled to reasonable pa am 
ity Of sharikat al-abdan as well as mudarabah? wages for the work he has done.® aT eae eee ee 
Mud lawwanah al-Kubra: “What do you think, ftw vO ; 
pate with labour, and they are butchers, who de no 
(He said:) There is no harm in this, like partnershiy 


Via. ‘ 
= 


We see that in this way Malik- permitted a salary for tet  addi- = 
mal work done by a partner, if his work is proportionately m nore a y 2 
because hen they participate with manual labour. % the ratio of his capital. pee. eee 
con: sidered a substitute for dirhams. Thus, ~ cK, “hate e The Malikis do not permit sharikat al-wujih, because dar ar nan is is i 
ead for manual labour.” e ;an independent basis in their view. This appears som the hat sur- 

g when there is a tradition from the Prophet ( peace ‘be upo on 


_ Accordingly, we can conclude that work, w nen it is 1 

zt . . ; . se iM ; I 1) | t t ted n Islamic 

on wealth, is to be considered a valid basis for entitlem ) that emphasizes & Principle Cia gener : £ c cee ir 
eee erage bi al-daman. 


Tf wealth accompanies labour, labour becomes oe 
In mudarabah, for instance, the labour contrib uted 
is not accompanied by wealth. The same is tk eC 
al al-abdan, which is not dependent upon capital. 
This brings us to the question of stipulati ng 
Precis for a partner who devotes more of his ti mi 
ship, or a working partner as against a sleeping I part 


a 


‘Entitlement to Profit and the Shafit | : View 


7 Shafi‘ts is permit a single basis for partnership rear this 3 is 
i ). They, therefore, do not permit sharikat al-wujt hich is 
d upon daman nor do they permit shari | sat al-abe dan, which is 
id upon labour. As for mudarabah,, yee based up 


“Ibn Rushd, Bidayat al-Mujtahid, vol. 2, pp. 253-54. 


*‘Abd al-Salam ibn Sa‘id ibn Habib al-Tanukhi Sahnir 


Kubra, vol. 5, pp. 42-43 (hereinafter referred to as S:z pn un, ¢ 
Kubra). a 


Thi i, vol. 5, P.- 45. 
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from one side, they permit it as a type of jarah and not as a part. 
nership. They permit it on the analogy of musaqah for whic there 
is a supporting text (nass).’ ea 


re "> 
4s) fond 
5 J] 


7.4 Is Land a Basis for Entitlement to Profit? ee 


There is considerable controversy within the majority of a 
schools about the contract of muzara‘ah, and many of the juri rist ta 
not permit this contract. The contract is permitted by Abii Yi 
and al-Shaybani in the Hanafi school and the Hanbali seho 01 appear 
to follow their opinion. The details of this dispute have heen 
in the section on muzara‘ah in the third part of this book. 
It appears that the real distinction between the two V vs withi 
the Hanafi school, with Abu Hanifah denying validity to ‘0 the con 
tract, is linked to the principle that entitlement to profit is based on 
a corresponding liability to bear loss. Further, the bases for entitle 
ment to profit are capital (mal), labour (‘amal), and damanjor the 
surety that you will pay for the loss when you are not. contribut iting 
anything. The two principles when combined tell us th at in ber 
ness you are allowed to gain on what you can lo: e be 
give money, you also accept the accompanying risk of loss 
be > noted here that we are not talking about potential | io or the 
loss due to the capital staying idle. We are talking about los s int 
principal sum. The same goes for labour, as the en ire | bo 
can be lost. Daman amounts to the same thing as capitaiyy 
ah ‘difference that nothing is being paid in advance. We now: rais : 
a question: Is land a basis for entitlement to profit? The reply we 
be that if a loss can occur in land, it should also be entit ed to 
a 3 * Hanifah appears to be saying that no loss can occur imland 
> it cannot be a basis for entitlement to profit. As mt ee 
sharing of profit, the owner of land cannot be allowed the 
oo because land is not subject to loss. Abu Yusuf and aS Sha’ 
‘on the other hand, appear to be saying that the seed & contr but 
_ the landowner should be considered his capital and his le 
iiienc the status of real estate, because of which ac ditic 
its have been permitted in regular partnerships based upor 


) origin 


"See, e.g., al-Ramli, Nthayat al-Muhtay, vol. 5, pp. 245-46. — 


*See chapter 18 below. Even the Shafi‘ls and Malikis do not pe ermi | 


except that the Shafi‘is do so when it is subservient to musaaé } 
is based upon a text. y 


considered similar to mudarabah, but the servan 
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(sharikat al-‘amal), whether “nan or mufawadah. According to Abi 
Hanifah, then, muzdra‘ah is not valid, because land is not a basis for 
entitlement to profit. The details will be discussed later. 


- 


7.5 Bases for Entitlement to Profit in Modern Law 


The English law of partnership of 1860 considered wealth, skill and 
labour as valid bases for entitlement to profit to the exclusion of all 
other things. The law of 1932, applied in India, and subse quently 
in Pakistan, and which is still working, did not have si uc] ‘Testric- 
tions. It is, therefore, possible for a person to be a partner ¥ ag 
contributing any property, skill or labour. Lindley says: : | 
a. Ate 
AGREEMENTS to enter into partnership, like all other 
agreements, require to be founded on some ¢ 0 11 der: 
in order to be binding. Any contribution i in the e e shape 
capital or labour, or any act which may 


to third parties, is a sufficient cui 
such an agreement.” 


to supy 


The Law, in fact, leaves these issues to be se sett] 


among themsclvent | oe : a | 
It is also possible for a person, in modern law, to participate 
in the profits of a partnership and still not be a] pa rte Section 


of the Pakistani law of partnership states that sha 
not conclusive proof that the beneficiary i: 5 a] partner 
the case of a creditor who has given er pan to the 
in certain cases shares the profits with th e pal rtnel 8. | 
Employee who takes part of the profits as comp 
done’! as well as the heirs of a dec nas 
partner. ra am | 
The true test of a person being a partner, as stated in 
tion earlier, is the existence of a relz ionshiy > Of par 
them. The bases for entitlement to F rofit it in law, v 
in ei : 
*Lindley, Law of Partnership, p. 101. 
lOThis is covered by §6 of the Pa in hip Act, 193 
the prototype of the relationship t ve aI ae shareholc 
For a discussion see Imran Ahsan ce Corporatior 
published). Bs: 
11§6(b) of the Partnership Act 1932 pr rovides fc 


. sed Pp a, 


= 
Pe’ 
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others. The ability to determine what these factors will Lee 
ticular partnership is left to the partners. The main thing w we 1 0 note 
here is that in the case of persons contributing money to a pe Met- 
ship, they become entitled to profits when ownership im th e ‘mon ey 
has passed on to the partnership, as in the case of a creditor sharing 
profits, or even when such ownership is retained by the pers ga y 


Chapter 8 


7 


the money, as in the case of a regular partner. rn | 
For the first category of partnerships in Islamic law, on th oe ' Fundamental Concepts IV: owretethy 
of the Capital of the Firm : ae Fe 


hand, retaining ownership in the capital contributed isthe » true test 
of being a partner. In the second category of partnerships, especiall ally 
mudarabah, this test is applied when profits have emerged: wea apply 
this test to modern law, that is, the test of retaining co-owners! ship, 
we find that it will hold true in most cases. The exception) will be 
the creditor sharing profits. This brings us to the next concept of 
ownership of the capital of the firm. a ;) 
The above discussion tells us that there are three bases inl 
“i ‘for entitlement to profit. These are based upon capital, labow 
d credit-worthiness. Land is not considered a basis fol such = 
tlement by the majority of the jurists. The three bases have t 


assigned legal names by the Hanafi jurists as follows: 


In the previous chapter, we have shown that contr ri 
alone does not entitle one to profit in the Islamic k AY . 
unless two further conditions are met. The conc iti ons are alike built 
in liability for bearing loss and the co-ownership of the 2 aS of 
the firm. In this chapter, we shall briefly examine c the ¢ con cept o' 
joint ownership (milk mushtarak) in a par ner 7 ship. T This ae A 
_ important not only for partnership, but also fo de term minin ng | ne 
validity of subscribing to the capital of the « 0) rpor ratic 
_ determining the existence of riba in business Tansa actions.* 1Th 
concepts cannot be elaborated here as they omewhat complex. 
Wf . _ They have been explained in the study on cory -porations b y thea ithe 
2. Daman al-‘amal or the willingness to perform the contract ‘referred to earlier. a8 
that is, complete the work assigned irrespective 0 of who | 
accepted the work. 


ie 


Bip emsn al-mal or the willingness to bear loss on capital; 
“retaining ownership of the capital. Re 


+ 


__ As far as partnerships are concerned, | th 6 oes spt 
‘in the capital of the partnership is expl ored 1 
a The first is the case of a valid partnership, wh 
3. Daman al-thaman or the willingness to pay the pu rch ASE | case of a fasid partnership. Bs - 
of the commodity bought on credit. a It has been stated earlier that a pai ners > Dd a 
2 personality, and is based on what is ¢ ca called the agg a 
against the entity concept. The ee fa wee tners. 
held in joint ownership by the rtners. As cor 
corporation, which is based upon th 
assets belong to the corporation its = lf. T 
1 figh, and in law, is conse she e we7 
are the profits in a mudarabah. — ta 


> 
“ 
é ie 


e loss to be borne by each party is always in proportion t 
= damén provided. ' 


A 4 


ma A oe 

a 
1An essential rule for the existence of riba is 
exchanged counter-values from one p ty to the othe 


— 
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The implications of this, in case of a valid partnership, ‘an be 
seen in the rights and duties associated with the ownership. / A single 


ae 
example will suffice, and this example illustrates the concer ept of oo 


it is wound up, the rules of co-ownership will take over after all the 
creditors have been satisfied. Why? The reason is that the personality 


gn - ~~ is 


Ye corporati tand d and what is left is joint claims F 
ownership in mudarabah. Thus, in a valid mudarabah, if th e rabh methe corporation mi! mA an Ce Sava J 7 
on property. Before it died, the corporation gave back what it had : 
al-mal is selling a house, which has another house adjac cent: to it aan hethenten atta 
belonging to the mudarabah, then the mudarib has ther cht to ele Bp those who contributed to its wealthy) west ae 
k ‘or shareholders. During its life, however, it was the sole owner of all 


this house through preemption, but for himself, not for the be 
mal. This is possible if profits have emerged in the mudarab abe ye 
in the house of the mudarabah). If there are no profits) them y larib 
does not have this right. If, on the other hand, the house adjacent ts 8.1 Ownership, mudarib and borrower 
the house of the mudarabah is being sold by a stranger and no prof rot ts 


have emerged in the mudarabah, it is only the rabb al-mal wh o ha 
the right to buy the adjacent house through preemption. | Tf pr rofits 


its assets 


} To understand the implication of ownership for purposes of riba, ° we 
may compare the case of a mudarib and a borrower. A mudarib takes _ 
have emerged, then. both the rabb al-mal and the muda rib have : Cy from the rabb al-mal on the understanding that he will share 
joint right of preemption.? | the profits with him. In this case the rabb al-mal retains ownership of 
It is possible for us to apply the rules underlyi ait his exam: “the capital he has contributed. As compared to this, if this » ud aril 


ple to other forms of partnerships based upon capiti a 1, labou — borrower and he borrowed money from ani uN 5 on ea 
cred it-worthiness. Will these rules hold true for the corpo rat ion? 7 . the understanding that he will share the profits with the oT redi +0: nthe ey 
Seawerinino. One way we can visualize this sit wate - = transaction would entail problems. First, ownership 1 in | he a amount sta 7 
ad. jacent houses are owned by single corporation. If the co rporatic )borrowed would be transferred to the borrower and hee v lb be unde er * 
wants to sell one house, can a shareholder claim a right to buyt an obligation to repay the entire amount after the s ated d period. 


This will invoke the rules of riba. Any amount paid by : = the bon orrower 
out of the profits will be interest, whether such amoun nt is a fixed d part 
of the profits or is a percentage of such profits. This ia Bee p jermitte od. 
It may be noted that the Partnership Act, 1932 i ag perm: its thi: 
alrangement with a creditor without designating him as a pal a 
Islamic law cannot permit this due to the prohibit 

Another difficulty that will arise in the tr. Sys 


waw 


1 louse on the assumption that he is part owner of the adj cent he ou 
Another way, which is better, is if one of the houses is Owned) 
con oration and the next one by a shareholder. If the s shar eh older 
: se x his house, can another shareholder exercise the zie 
# Sption on the ground that he is part owner of the he 
: pe by the corporation. The answer is no. The second sk a olc 
avr othing to do with the house owned by the corporation. 
_ In the case of a fasid partnership, the rules of co-ownershij 
a oer. In a partnership based upon capital, all its assets \ will v 
__up among the partners in proportion to their capital cont 
_ an excess ratio of profits was stipulated for a partner, ee 
_ those who permit it, he will not be entitled to this and | 
~ reasonable wages for additional work. The case of then mu id 
similar. The mudarib will not be given anything out o of t he pr 
but he will be entitled to reasonable wages. The rules | : 
will revert to a fasid iarah. 
The rules for partnership are almost similar in the I law wi 
variations. What is interesting is that even in a corporati 


A Aa 
SS A Ne mS = 
a el = 


— —-., =f _ " 
ee ls 


Ol 
roe 


y~Fyv fg ') & 
% Ons Ok € 


a wwe =e 


7. 


rower is that the arrangement will clash with the > principle of liability 
‘al-kharaju bi al-daman. As the creditor <a. own, at 1 ymo e. th 
that may arise out of the business trans action ion. The e ‘eee 

for loss in the borrowed amount has shifted to the bec rr. Th 
entitles him to the entire profit. As the cr eae ha a8 no | liability 
losss, he is not entitled to any profit; Islamic la : 
this. The arrangement with the creditor yntemy le 
therefore, un-Islamic. 

The reason for describing this situat ont to invite 
think about the similarities between this  situal tion anc 
of the ordinary shareholder. Was the f ormer the pre 


latter? eed 
oy 


*Al-Kasani, Bada’i‘ al-Sana’i‘, vol. 8, p. 3637. 


sbapter g ie a 


Fundamental Concepts V: Liabil it pile 
artners for Debts an 


Be an 
We shall first examine the liability of varie for res of 
partnership in figh and thereafter, briefly, look at the e I lab bili it y of 
nartners in law. We shall be referring to the Hanafi version 0 it ‘fh 
on partnerships throughout this chapter, unless other se indicated, 
for the obvious reason that concepts pertaining to bus Men's are more 
fully developed in this school. PA Fa i Se 


¢ 1 Liability of Partners in Figh © y a 


a 
The liability of a partner for the debts of af eee BR 
and Islamic law does not legitimate the concept of imi cd | 
as we know it in modern law for corporat ons and ase limi 
artnership.' Limited liability is the satisfacti o 7 of the le deb 
P nership from the entire assets of the pal ar tr ership inclu 
$ or from whatever is left after a loss hi ip been mi m ade. * : 


ne 


hat the creditors do not have access to roca Rei 
Partners, wealth that has not been contribu 


Of the partnership. sie 7 
i, : (ire he. 
a his is explained in this chapter as well as Ww: 


a ssed in later chapters. In doing so we have axe 
#0 the different schools. ; bbe! 


A _ Basically, limited liability arises from th e concept of Bee 
_ “W appears to assign this liability more 0 or less arbi 
4 in the same manner. An example of suck arbitrary 


ie ited partners in a limited liability p cineca! a Fe | 
sue see Dias, Jurisprudence, pp. moos eagle 
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The liability of a partner arises mainly due to two things: loay | 
(gard) and purchases on credit. In Islamic law, all expenses relat 
to the credit purchase, like transportation costs, are included in tly 
value of the credit purchase. In modern times, the meaning of thi 
credit purchase may be expanded to mean all accounts payable. 

The issue of liability has two sub-issues: 1) the limit of the liability, 
of a single partner, and 2) the identification of the person from whom 
the satisfaction of these debts is demanded or the person t ands 
whom the mutalabah is directed, that is, who is to be sued/ Wess al 
attempt to examine both sub-issues keeping in view the: rate 
requirements of the different types of partnership: a 


This stat . of al-Sarakhsi is extremely important, not only for 
the law of nership, but for the entire field of Islamic finance. The 
first thin; inderstand from this statement is that a partner or 
: a mudari! not make the other partner or the rabb al-mal liable 
for any | hat he may raise for the firm through istigrad (debt 
Mfinancing), whether or not the partner has authorized tstidanah. The 
Ndetails of the whole statement will be discussed in the chapter on 
vmudarad ah, but for the present purposes we conclude that the partner 
Nin mudarabah (that is the worker) and in ‘inan does not possess the 
sorts raise loans. The second point and this is more important 
ms that any authority granted for raising loans is in itself a nullity 
(batil). Why does al-Sarakhsi say this? Are business loans not allowed 
gmIslamic law? The answer is yes, they are not allowed, but this 
pstatement has to be qualified. Raising of loans with a fixed period of 
mépayment are not permitted in Islamic law even when there is no 
mnterest (riba) involved. We have explained this issue elsewhere in 
great detail and the reader may have recourse to that source.* The 
‘only loan acknowledged by Islamic law is called a gard hasan, which 
ia loan that resembles a gift or charity. The reason is that the use of 
the amount of money is gifted to the beneficiary for an undetermined 
period. It is not permitted to fix the period or repayment in such a 
loan, and it is preferred that the lender wait till the beneficiary enjoys 
a period of financial ease. The lender, however, has the legal right 
to recall the loan any time he likes. A business cannot be run on 
Stich loans. Further, even if a partner raises such a loan, it will be a 
personal loan, because the nature of the loan is such. It is obvious 
that a person cannot run a partnership on charity. 


Now that loans are out of the picture, and so is the liability for 
If he authorizes him to raise money against the c ital | P 
riz y 36 pit their repayment, we can focus of the credit purchase (shira” bi al- 


of the firm (istidanah) or to raise it against the (c edit : 
mast ah). Th dit h ff t it | 
worthiness of the) rabb al-mal, and he purchases a slave —) ah). The credit purchase offers us two situations for analysis: tan 


girl for the mudarabah and thereafter the mudarib raises i. Prior to istidanah, and vie 
1000 against the (assets of the) mudarabah and purd hases 4 : : 
a(nother) slave girl with this, he is buying for hims self ex- 
clusively. The loan is also within his personal lia ability. 
There are those who say that istidanah is merely a p yur- 
chase on credit and istigrad differs from it, and does in ot 
enter into the implied authority of isttdanah. The cor- 
rect view, however, is to say that authorization 


9.1.1 Liability of partners and requirements of mttalan 
in sharikat al-‘indn and mudarabah? 


In the ‘indn partnership, a partner has the same rights and po wer 
that a mudarib has in a mudarabah? Thus, he has the right t tos el 
and purchase on credit by virtue of the contract of partnership al one 
The right to purchase on credit, in both forms, cannot go beyond te the 
amount of capital employed in the partnership. If the firm has $ Mm” 
as its capital, the credit purchase cannot extend beyond this limit 
$1000. The right to raise money for purchase beyond this amount M 
buying on credit beyond the amount of capital does not be Lon; sn 
a partner by virtue of the contract of partnership, that is, i ism 
implied by the term sharikah as used in the contract. Miele 
intending to exceed this limit, has to take special perm! soni 
other partner for doing so. Al-Sarakhsi has the following to D say: 


: 2. After istidanah. ite 


Liability before isttdanah A e ra es 


qT! he partner concluding a credit purchase possesses thie sight with 
‘ ome restrictions. The first restriction is that his Puree should) not. 


= . , Srapt ree 
SOF Se of a loan (tstiqrad) is batil.° : - {Imran Nyazee, The Concept of Riba and Islamic mes) (slamaba: Niaai 
Publishing House, 1995) pp. 42-50, 61, 145. Wee or ot 


*Al-Sarkhsi, al-Mabsiit, vol. 22, p. 180. 
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exceed the capital of the firm. In other words, at) any momen : loc 9s, and loans cannot be raised, this statement can be changed to 
entire accounts payable should not exceed the capital ofthe fin Bay that the liabilities of the firm will never exceed the assets under 
is obvious that to work out the capital, the accounts: eceivablat Wi normal lawful trading, that is, in the absence of unforeseen circum- 
have to be taken into account. The second condition, which appli Stances. If, on the other hand, the transacting partner were to violate 
to credit purchase through barter, is that the counter- vale in wi hic the restrictions imposed upon him, all his credit purchases in excess 
payment is promised should be present in the firm: ‘The Of the capital of the firm would be on his own account. 

that if payment is made ultimately with a substitute, i it mi lay os Is it, then, possible for us to say that if the transacting partner 
disputes of valuation. Further, setting off one commodity ya i were to abide by the restrictions, we have what is in modern times 
against another may amount to the exchange of a debt ra de Called the concept of limited liability? Unfortunately, the answer is 


(dayn bi al-dayn), and this is not permitted: Today, this ‘ondi 
should not apply when all payments are worked ou i in te I ns f 
money. Accordingly, al-Sarakhsi says: oa ae 4 


no. The only statement we can make is that the liability of the part- 
Mer in the absence of isttdanah is limited to the extent of his share if 
all goes well (in which case the issue of liability is not even relevant). 
This can be visualized in the state prior to the authority of istidanah 
When the partners have total and unlimited liability even when the 
transacting partner has followed the restrictions imposed. This situ- 
ation arises when the partner has purchased on credit, while he was 
iN possession of substantial capital to back up this purchase, but the 


: ital is destroyed or lost due to an unforeseen circumstance, like | 3 

mre. Al-Sarakhsi explains this as follows: eee ete te 
If a person gives to another a thousand dirhams by way ‘ iy 7 wher 
of mudarabah on a 50:50 ratio, and he (the mudarib) pur- — REF : 
chases something with this amount, but the thousand are ae 
lost before the mudarib was able to pay the seller, the - : ze <n 
mudarib will have a right to recover this (lost) amount % 
from the rabb al-mal.... If he takes them (a second time) — ‘ sake 

from the rabb al-mal and he has not made payment to the 


seller wh . 
tidanah is presumed, the credit will exceed he c apiti | same vmount (aa a ge So Lane ee - | 
the partnership or of mudarabah. The partne s have not  rabb al-mal) again and again till the amount rei ck es t he: 
given their consent to their other partner 5 3 oe ‘ing » seller.® ‘a a ‘inal 
into (credit) transactions, except to the extent of what) 

deemed to be the capital of the firm. In thinieas ase, t 
fore, such a purchase would be for his personal a CC 


By virtue of an absolute agency, the agent (oa 
sesses the right to buy on cash and on credifig 
the principal (the other partner). Likewise, by ar absolu Ai te 
contract of sharikah. When one of the parte e rs buy: on 
credit, however, with (delayed) payment 1 in cash, a mea 
surable or weighed commodity (fungible); if ne has in his 
possession the capital of the firm of the same genus; his 
purchase is valid on account of the firm. If he does not 
possess such a genus, his purchase will be for his’ per- 
sonal account, because permitting such a purchase would 
amount to involving the principal in (purely) debt bie 
ings. The partner is sharikat al-‘“inan and the mudant 
do not possess the authority of istidanah by by vir 
the absolute contract alone.... If their author ity 


2m 


ae 


‘This is the case in muddarabah, and it is obvious t hat in shartkat 
u-‘indn, he will have recourse to the partners in \ proper portion tc o their 
contributed capitals, and he will pay his own share too. This is u 


—<— -... -. oo 


We may conclude from the above that the rabb al-mal, muted liability, loud and clear, and we cannot 82 (tbe oar 
partner in shartkat al-‘inan, has no liability for the 2 EX( 4 Btrictions upon those unde eae transactions is likely to y 
made on credit without authorization. The reason is that i — of Lin ae 
ner concluding the transaction was to act in accordane 
restrictions imposed, the accounts payable will not ex 
tal of the firm. As stated above, because Islamic law does! 


t » ? 
* = » v- 
Wied - 
- ¢ 


6 dbid., vol. 22, p. 179; al-Kasani, Bada’s’ sn 1. 8, p- 3665 

1 occurs prior to the emergence of profit. a Ax 
ul though we will use the same idea to create si 
jility for modern applications, it will be sup 


* Al-Sarakhsi, al-Mabsut, vol. 11, pp. 173-74. 


Liability after istidanah j 9.1.2 | lity of partners in the Hanafi mufawadah 
Istidanah is the process of raising credit (not loans) during trading mee lne | ip that exists between partners in a contract of 
The authority of tsttdanah given by one partner to another is ¢ led. : mujau ased on agency (wakalah) as well as on the contract 


wilayat al-istidanah. In mudarabah and in shartkat al-‘inan, | if the Sof sure alah).° By virtue of the contract of surety, the partner 
rabb al-mal or the partners, as the case may be, grant wilayafgemee conclud: .e contract for the firm is not only acting for his part- 
istidanah to the transacting partner, then, a new contract is bomege, ner, bu nas wilayat al-istidanah. In other words, in a mufawadah 
which is one layer above the existing mudarabah or ‘tnan. Thisgemee contrac’ ial permission is not required for itstidanah; it is built 
a contract for sharikat al-wujuh based on the ‘“tnan form. It hay into the contract. Thus, if the partner buys on credit and exceeds the 
its own new conditions that are different from the first cor ract ; capital |i mposed, the other partners are held liable for such debts 
The liability for the credit purchases arising from this new contrajuge as they have provided surety. This liability is shared equally by all 
after istidanah is distributed among the partners im accordance wil ' the partners as that is a basic condition of the mufawadah contract. 


their share of ownership in the goods purchased. If such ownership In this type of partnership there is no need to say that a new contract 
is not stipulated and the istidanah is unqualified; the partners 4 Be (Of wuyuh is born, because it exists already within the partnership. It 


deemed to have ¢ ‘qual Ownership 1 in the goods purchased and he hence mis not treated separately due to the fact that the mufawadah is based 
equal liability. This is based upon the principle that the basis of | upon equality and the same terms apply to excess credit purchases. 
all partnerships is equality, unless modified. In this situ: io, | The liability in this partnership is unlimited for all the partners. 
the liability of both partners will be unlimited in accordance with | The distinction between this contract and ‘inadn with istidanah is 
the ratio of ownership, whether the partner is a mudard ora zal a that of mutalabah, that is, who will be sued for performance. The 


partner. 

The description above gives rise to two situations. First, if the 
person concluding the transaction is acting with aie 
partner, then, they are both liable for the debts of the partnershy 
and their liability is unlimited, that is, till payment 1s en tt 
seller-creditors. Secondly, if the partner concluding the contrat 
acting without permission from his partner, the other ie 


“a5 


creditor here has a right to sue each partner severally or jointly. 
We, therefore, conclude that liability in Islamic law is unlim- 
ited and the mutalabah is of three types: 


1. First: Mutalabah is from the mubashir alone, that is the per- 


son concluding a transaction. This is true for “‘inan as well as 
mudarabah. 


2. Second: Mutdlabah is from each one of the partners severally 


do with the partnership. - — . as in the mufawadah. 


In both cases, however, the person who will be asked to pe ert | 3. Third: Mutalabah from all the partners jointly as in mufawadah 


the contract or who will be sued for the price is the i i again. 

made the transaction. This, in fact, applies to all the t1 anc ~ ri 
in these two forms of partnership, because the huguq of th D transi Sat It is important to note that modern law does not recognize the 
tions revert to this person, as we have repeatedly emphe sized. Th ' first type of mutalabah mentioned above, because it does not recog- 


transacting partner always has recourse to his partner, Tt he 1 e resi 
is that the creditor cannot sue the principal for the pa ‘meant or { | 
the restitution of property, in case the transacting partne ar refuses 


perform the contract. This applies to mudarabah as’ yell st 
ordinary ‘indn. 


" nize the distinction between the hukm or the contract and its huqug. 
" Farther, the concept of agency in law is different from that in Islamic 
law. The second and third types are recognized and form the basis 

_ of partnerships in law. They are called several and joint liability. In 
certain legal systems several liability is avoided. 


é = pI 
‘. 4 
st? AD 


®See the discussion of mufawadah in chapter 12 below. ae 
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9.1.3 Liability of partners in the “nan partnership based _ 
on kafalah 


The creditor, the refore, can demand the satisfaction of his debt from 
"each of the partners, that is, severally, or from them together, that 
is, jointly. Joint and several liability existed in the law applied in 
Seindia, and now obtaining in Pakistan.!! In English law, the liability 
"has been joint.!? The same has been true for American law.* The 
© jdea behind joint liability appears to be that the capital of the firm 
must first be exhausted before the creditor is permitted access to the 
personal assets of the individual partners. The law of partnership 
in Pakistan or in other common law systems does not recognize the 
» concept of suing the transacting partner alone, because of different 
implementations of the law of agency, as explained earlier. 
Limited liability partnerships have been available in the English 
law as well as the American law. The Pakistani law does not recog- 
nize them. These partnerships have been based upon the old concept 
| of the commenda, which may be considered the exact opposite of the 
Smudarabah.!4 In such partnerships, a partner with limited liability 
' does not participate in the management of the firm. The English 
law appears to have adopted these partnerships following the French 
» law in 1908, which appears to be the source for the Egyptian law as 
well where it is called sharikat al-tawsiyah al-basittah. In these part- 
/herships, the creditors sue the partners who are managing the firm 
and not the partners with limited liability. When there is a single 
working partner, his liability is similar to that of the mudarib insofar 
' as he is the one who is the target of the mutalabah. The similarity 
ends here, however. The mudarib can recover all the debts from the 
oa rabb al-mal and has no personal liability, whereas the working part- 
In modern law, we have two types of partnership. The first i vbat _ her in a limited liability partnership is personally liable for all the 
may be called a general or common partnership, while the s 200 ond. fee debts and he has no recourse to the non-working or limited partner 
is called the limited partnership in which one or more non-wo rking 4 beyond the capital contributed by him. When there are: a number of 
partners have limited liability. ee at 2 | working or general partners their liability is joint. Another distinc- 
In a general partnership the liability of all the partners i unl | pion between = mudarabah and a limited hability partnership is that 
ited. The creditors have the right of recourse to the person a wee tho pmited Yooh entitles prot roe Bei ek Cua 
the partners besides the capital or assets of the partnership, wt hen the when sits Bx ae ee 4 puget (it ee, bess Seu 
limited liability. This would violate the Islamic principle of al-kharaj 
capital of the firm is not sufficient to meet the liabilities. T he righ ; to y 
sue is of two types. First, the creditor can sue all the part ners jointly, SS =a8 
and this is called joint liability, as we saw in the mu; aus ah contract E a Paki ee a 937 ee 
above. Secondly, the creditor has the right to recover ¢ all the » debts a Lindley, Law of Partnership, p: 
from a single partner if he so cho Thi alled | Tiat ‘lity " }‘8Bisenberg and Carry, Corporations (1995) p. 351. 
Sat ig 5s coe sever : ae : MUdovitch has equated mudarabah with commenda. This is not arte as 
 commenda is the prototype for the limited partnership, which is more or less the 


q Bopposite of mudarabah insofar as it is the investor who has no liability or his 
" liability is limited to the extent of his capital contribution. — 


We have already stated, in the discussion of the types of partnentigil 
that the Hanafis permit the introduction of the contract of surety 
even in an ‘inadn partnership.’ This gives the ‘inadn partnership all the — 
benefits and liabilities of a mufawadah and yet permits participation 
with limited capital. The Hanbalis permit such a partnership too, 4 
but they call it mufawadah. 

The liability of the partners in this type of partnership is both | 
joint and several. This we conclude from the introduction of the 
contract of surety. The jurists themselves have not discussed this) 
partnership in detail. The details can be easily developed im the light» 
of the principles developed by the jurists. Perhaps, the details were) 
left to the state (ruler) to determine im the light of the changing 
_ needs of the state and by employing broad and general principles. ny 
" our view, this partnership is quite similar to the modern paxsnersiy 
and is waiting to be developed by modern Muslim jurists: 


he 


~9.2 Liability in Modern Law : 
In this section, we shall deal briefly with the ability afi parte 


under partnership law and the liability of shareholders under tela 
of companies or corporation law. 


9.2.1 Liability of partners in law 


*For a detailed discussion of the issue see sections 10.5 and 10. 6 elo W. 
‘See chapter 15 below, especially section 15.4. 
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‘A 


bt al-daman. In the case of a mudarabah, the mudarib has no li jabil. BS propert -s own name, have the full right of disposal over such 
ity, but if loans are raised, he becomes a full partner j ina ; 


Lariat proper sue for the recovery of such property or its claims and 

al-wujuh, and has full liability for such credit. a. Be be sued -n for what it owes to others. In short, it has a person- 

When we compare the concept of liability in law with that inf ality an | capacity in the eyes of law like that of a human being. 

we find that assigning of liability in the law is more or less arbi tay The m ; of shareholders give money to this person in return for 

The law may choose to assign liability to any of the partners o © which it promises to pay them the entire net profit that it earns on 

withdraw it whenever it likes. In the Islamic system, ¢ on the other the money. Once this money is paid, the money becomes the prop- 

hand, the assigning of liability is linked to the pea ts, erty of this artificial legal person, and it holds the property in its own 

to the concept of daman, and to the concept of ownership 0 fthe ase ssets name and not in the name of the shareholders. Whether this money 
of the firm. The assigning of liability in Islamic law i is, t herefore, 


is called equity or something else is not of much consequence, but 
based upon the logic of the principles employed, while in the law such ' in terms of Islamic law the ownership is transferred to this person 
assignment has evolved out of experience and 1s somewh 


at x bitrary » and the repayment of the money becomes a debt attached to the 
it is based on the whim of the legislator, his haw. ' Ire mS dhimmah of the corporation. 
of assigning liability is even more evident in the case: » f the l of : if the position of the shareholder is to be compared to someone 
companies or corporations. se : 


in a modern partnership, it resembles the position a creditor sharing 
profits. This creditor is owed money by the partnership, but instead 
of interest he is paid a profit. In any case, the shareholder has nothing 
a to do with the property any more. All that he now possesses is and 
SETS instrument, like a hawalah (transferable debt), called a share. This 
We cannot go into too much detail here about the I ny the instrument can be a and passed on 2 another person for 
_ shareholders in companies. One thing is ol ; _ whatever the other person is willing to pay for it. Usually, the price of 
the assignment of liability in the law is arbitrary Jepend ma A | this instrument is determined in a market called the stock exchange. 
legislator’s will rather than on legal principles and vhet eir application. In practice, as long as the personality of the corporation exists, it 
Limited ety is in the nature of a priveledge that is ¥ ee te wi ; ® never pays back this money taken from the shareholders.“ It is only 
if abused.*” There are basically three types of ability ste _ when the personality is erased at the time of winding up that the 
holders in companies: 4 shareholder may get back his money or whatever is left of it. In such 
a case, the position of the shareholder is the same as any creditor, 
and it is only the priority of payment that differs. The distinction 
between debt and equity is, therefore, quite vague and it is likely 
to be erased completely in the modern times.!® The reason is ‘that 
_ real equity, as in a partnership, is always owned by the shareholder, 
but in this case it is owned by the debtor. It is usually said that the 
shareholders own the corporation. > 
The position described above becomes clearer whan we exam- 
ine the relationship between the shareholders and the corporation 
~ according to the rules that we have applied to partnerships. If the 
shareholders own the corporation, as is usually stated for the benefit 
171m other words, it is considered non-redeemable capital, — wo. § 


18See generally, Is the Distinction Between Debt and Equity Disappearing Pro 
ceedings of a conference held in Boston, MA in 1994. at 


te 
ee. 


9.2.2 Liability of shareholders in joint stocll comp anies and 
corporations | 


1. Unlimited liability of the shareholders that may invol ve ey 
their personal assets. — 


-_ 


2. Liability of the shareholders limited to the ¢ 
shares. ne 


3. Liability of the members limited by guarantee to she. 
the guarantee. a 


We shall briefly examine the first and the second typ | co 
pare them to understand the concept of liability. A compat y 
juristic person in the eyes of the law. This means th at it can ht 


Thus, liability is limited or unlimited depending on the wie 1e pro ymoters 
the company have chosen to register it. 


‘’This is called “lifting of the corporate veil” or “piercing a ‘corpe 


I 


> 
e 
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of laymen, the relationship arising from the delivery of money to this 
artificial person must be shown to exist. Are there any underlying 
contracts here? To be more specific, is the corporation an agent of 
the shareholders? Are the shareholders sureties for the corporation? 
In other words, is the relationship based on wakalah and kafalah? 
The answer is no; there is no such relationship between the sh: Te. f 
holders and the corporation. The subscription agreement a noig 


stated by Kelsen. Likewise, the law can as easily attempt to pierce 
the corporate veil or be inclined to deny the privilege of limited li- 
ability in the case of private companies, as is the case in Pakistan. 
The net result of this is that Kelsen is pointing out what the logic 
of the law requires or what should be the position in the law if the 
rules are applied logically and consistently, while the law is behaving 


h q 7" bs : for th seit otlahoe in accordance with what Justice Holmes said: “The life of the law 
more than & depos! 36 Ask OL ta aa » has not been logic, it has been experience.” This is the crux of the 
By virtue of this agreement, the shareholders are merely eres 4 


matter. The law may for the sake of its convenience design rules that 
are devoid of all legal logic, but Islamic law, a system based upon re- 
ligious norms, must ensure that the logic of its norms and principles 
be carried out as far as possible so that the intention of the Lawgiver 
is reflected in the law. 
Logically, the liability of shareholders, as creditors, ae = ’ ; Islamic law will, therefore, require that some type of legal re- 
ited to the extent of their shares. As the corporation has no bond lationship reflected in a basic contract be established between the 
with the shareholders based on wakalah or kafalah, and their po ition shareholder and the corporation. And if it is possible to assign lim- 
is fe that of creditors, the other creditors should have no rigt ee ited liability to the shareholders of a corporation, it should be taken 
satisfaction of their claims from the personal assets of the sharehold away only when another relationship is imposed; this would obyi- 
“ers, just as the shareholders cannot satisfy their claims : agains the ously be a relationship based upon the contract of kafalah (surety) 
" corporation from the personal assets of the other creditor: of the cor- or on the modern concept of agency. 
poration. If this artificial person, the corporation goer an : oe ; The topic of limited lability is not exhausted here and we shall 
any other natural person, all creditors will have ¢ s to whatey Vo come back to it when we attempt to create limited liability of the 
property is left with it, in accordance with the priority vermin » Islamic limited liability partnership in the last part of this study. 
for each; so also the shareholders. If nothing is left over, each ch cred 4 THE FIRST PART OF OUR STUDY IS NOW COMPLETE. It has given 
tor loses what he gave to the corporation and has no furt rey 


us a general idea about the structure of the law of business organiza- 
As the shareholder has the lowest priority among the ¢ tea le tion in figh as well as in law. The first part has also highlighted for us — 
sometimes gets nothing while the other creditors do. It is s forth his ree certain basic principles of Islamic law that need to be implemented in > 


son that Hans Kelsen, who examined the concept of li lime ty the modern age. In the next two parts, we shall seen how the Muslim 
rightly concluded that Lice liability is born out ie the : e cone ep! jurists applied these principles. The application of the principles i in 
corporate personality." the next two parts should elaborate for us the facilities created by 
As compared to this Dias points out that some juris st 5 Cha tha these principles as well as the constraints imposed by them. After the 
assigning of limited liability has nothing to do with Corpor orate first four parts are completed, we should be im a position to apply the 


sonality.” What he is saying, in fact, is that assigr ing of limited principles we have acquired to the modern law of Pa 
liability is arbitrary and has been delinked from the c once pt of cor propose new forms wherever these may be needed. _ 


— > 
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sharing the profits of the enterprise, as is done by creditors in a 
partnership, and they have the lowest priority for the satisfaction of 
their debts. In return for this they are entitled to all tie 


mt ge cree hea @ pnt 


may refuse to assign limited labile to compan that ; shoul 
cally be entitled to it by virtue of their legal personality , 


fy a\hee be 


: pa 
'?Hans Kelsen, General Theory of Law and State, p. 93; Pure heory of La ot al 
p. 173. i 


°Tias, Jurisprudence, p. 265. 
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The third part will 
h the Py of pat according to the majority 
- ateg” y °F will deal with the second category of 
the fourt i. "a mudarabah, muzara‘ah, an 
als will be made for 


for companies 
ith in a separate study enti- 


h of these parts, we § 
a principles operating 


into 
‘tions Of “anan. 

c to the different 
matter. 
as developed by t 


y of the contract partnership 
ut in the first part, has two- ty Pens ae ee and 


Mufawadah. ‘These att further divided ito sub-types acco 

the subject- _matter. These tyP® and the sub-types, cae exist a), 
m the Hanafi school, will first be subjected to 3 detailed analysis. ea 
T he results arrived at will then become the criteria for judging 2 and . 6 ee 


ne suring the views of the majority schools. During 
Will have occasion to refer to the conditions and rules laid down for ae . i: 


jartnerships in modern law, especially in the Pakistan law and itsins ty 
ource, the English common ptial o Bs 


4 law. We shall not re 
law or the the law of the Arab countries 10 general for t 
ison, because this law does not 


The secon chapter 


a jerships depending O 
dah partnership as 


The first categor 
n figh, as pointed 0 


divide the shartk 
Personality. This will avoid unnecessary comp 
Sw i om ah! ; 
Bats q se with the Hanafi school by the ‘inan- 
and then the mufawadah contract. It oa geen embe red maha y ik 
nd the rest re 
: are sub-classifications of these contrac ts. 


| lication in tre ea 
: Be ay complex subject. i 
first | considering 
the tj 
in the Hanafi school, there are only two o contracts of Pé yartnersh 
» 
eo E> is Fy 


es ; napte? i 
Beha, Bog schoo! General Condition of 


: : ections: 
Phis chapte! -ontains the following five § 

j, The meaning of nan and its legal validity- 
i. ; 7 i, The rukn of ‘“inan and its formation. 


3. The implication of the term Gnan and its types- 


A The capacity of the parties and associated con nditions- 


a 5 The termination of Gnan and its yitiation (fasad). 


10.1 The Meaning of ‘Inan and its Legal Validity 
AL-Tahawi says in his book, al-Shurut al-Saghir: 


We have based our book on the “nan partnership to the 
a exclusion of mufawadah, because of the distinction be 
, tween them and also because of the differences between 
their rules according to more than one jurist. Some of 
them, however, considered them similar. - _ Abu ‘Asim 
al-Naba was asked about the views of bis companions, | 
that is, Abu Hanifah and his companions with respect to 
‘nan, and he said: “This term :s employed by the jurists — 
of Kiifah, because in effect Gnan and d mufawad dah are the 
same thing and there is nO distinction between them 
it mentioned this to Abu ‘Imran, but he denied this and 
said: “‘Inan is different from mufawadah, because ‘Iman 
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does not involve personal wealth, Sehierral faa 4 this partnership to have equality in capital and profit or 
volves the entire personal assets, The use of ina Gr Meinequality. We, therefore, called it ‘inan.° 
‘nan for such a form is based upon the me 
reins ( ‘tnan) of a riding animal that prev mis is the brilliant al-Sarakhsi, without reins if we may, trying 
certain things.”! ‘ie Minclude all the 


Rit 
Ai | 


10 


of the matter. We will see later that | oa ated 
the contract of wakalah and the mies with wakdlah as y 
as kafalah. This gives the mufawadah p artner full and unis rd 
authority to deal with the assets of the oartnership as he li 

is, however, possible to extend the ‘inan t 

contract of kafalah in it. It is for this r ea on Cha oe 
the above quotation hold them to be si imi ar in legal form. Th 

distinction, then, lies in the fact that in the mua vadah all th 
sets of the partner that are eligible to s serve as capital | are invol 
even when such assets are meant for pe “ ona al use e2 Th > mufaw 

_ partner is at liberty to play havoc with tl nese se assets if he like 
- Sinan contract, even if it incorporates” kof lah, the asse 
are those contributed to the partnership. ‘ ‘The remai ‘ining 
the partner are not involved in the business direoly The 
ner is restrained, as if by reins, from using up p all the 

the partners. The reader must keep these u: seful d ist tinctions in 
After having said this, we may turn to the m mc 
the ‘inan contract. Al-Sarakhsi says: 


y expressly includ in 
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As for ‘inan, it is derived from the s statement nt, 
kadha,” that is, he presented (he then quote: 
support)...and it is said that it is deriv red from 
of a riding animal. This portrays the ride ar holdir 
the reins with one hand, while doing s somet hin petite 
other. Again, each one of the partner rs hands | 
reins (right) of transaction in some wez 7 to 
and not in the rest. Further, the animal has: 
longer and the other one shorter. Thus, i ti is p 


WC i : 


ny TL 
Ch LLL 


cr. 
'AL-Tahawi, al-Shurif al-Saghir, vol. 2, p. 737. 
*This point will be clarified later, in chapter 12 be ) 
plained what kind of assets are meant by 
the partnership. 


low, vA rif , 


this and why they are to 
‘ 


Tit) 


\aracteristics of this partnership into the meaning 


Fthe term ‘nan. = succeeds very well. 


71 The definition of ‘nan 


hen we seek a comprehensive definition of the ‘tnan partnership 
mthe Hanafi manuals, we do not find one. The only definition we 
ind for ‘indn is for one of its types called sharikat al-amwal, that 
gitne ‘inan based on wealth. It is possible to say that the reason 
or the absence of such a definition is due to the method adopted 
by the jurists for the study of contracts, that is, examining them as 


idividual contracts without building up a theory.* The real reason, 


ever, appears to be that as the rules are meant for traders, the 


} 
gave priority to what was foremost in their minds. Thus, they 


that a partnership could be concluded with wealth, with work 


with credit-worthiness, and then each of these could take the 
lof the ‘indn or mufawadah for the detailed conditions and rules. 
is would be more meaningful for traders and businessmen. Thus, 

sani, defining the shartkat al-wujuh and shartkat al-a‘mal, says: 


As for the sharikat al-a‘mél, it is participation in work as 


" tailors or as butchers or as something else, by saying that 


we have become partners to undertake this work so that 
whatever sustenance is given to us by Allah, the Mighty, 


the Exalted, as wages will be shared on the following 


conditions. As for shartkat al-wujuh, it is participation 
without having wealth, but they have credit-worthiness 
among the people. They would say: We have become 
partners to buy on credit and sell on cash, so that the 
sustenance given to us by Allah, the Glorious, the Ex- 


alted, by way of profit would be shared among us on the 
following conditions.”° 


BAl-Sarakhsi, Mabsitt, vol. 11, p. 14. 


4Husayn Hamid Hassan, al-Madkhal li Dirasat al-Figh al-Islami, p. 233. This 


ion is questionable in itself, but the issue belongs to the Islamic theory of 


contracts. 


SAL Kasani, Bada‘ al-Sana’s‘, vol. 7, p. 3531. 


102 ti 3 
General Conditions of Thay | or BUSINESS ORGANIZATION 103 


SISLAMIC LAW 


finan based on wakalah alone. Even here, it may be mentioned that, 
the Hanafis do not insist on actual work by a partner, but they do 
insist that it be stipulated in the contract. In the ‘inan contract that 
includes the kafalah as well, the utility of such a strict stipulation - 
’ does not appear to be effective. Supposing, in such a contract, if one 
"partner joins in with wealth, but does not actually work, and the 
other participates with work alone. What will be the difference be- 
“tween this type of ‘indn and mudarabah, in which the mudarib is not 
) responsible for loss? The difference is obvious: the mudarib is not a 
"surety for the rabb al-mal, but the working partner (or the partner 
contributing work alone) is also a surety for his partner; he is, there- 
fore, liable for the loss as well. He is sharing profits on the basis of 
» work as well as on the basis of his daman as a kafsl. This is an area 
_ on which the jurists are silent, and it has to be developed in the light 
of the available legal principles. We shall, therefore, return to it later. 


It is obvious that the “following conditions” in this statement, y bch 
is made from the point of view and for the convenience of trade 
would either incorporate ‘inan or mufawadah. 

In our study, however, which is basically a search for legal; nh 
ples, we shall focus on the contract of “nan and on the relationshy 
between the partners emerging from such a contract, This) ify 
want a comprehensive definition for ‘inadn that highlights what i. 
jurists want to highlight, we would say: “It is participation of two | 
more persons, with the permissibility of stipulating equality, throyay 
their work on their wealth, or through their work on the wea : 
another, or through their credit-worthiness without wealth, 50 
the profit can be shared by them as agreed.”® Tf, however, wey ‘ 
to highlight the underlying contract of “‘inan, we may define it 


follows: 


‘nan is a contract, based either on wakalah or on wakalah as 
well as kafalah, that permits participation from both sides with 
wealth, work, or credit-worthiness and the sharing of profits inj 


‘ 
° 
sas 


4. 
4 


510.1.2 Legal justification of “indn 


The jurists cite the general approval for the contract of sharikah 
granted by the Prophet (peace be upon him) as justification for this 
type of partnership. In addition to this, they cite the ijma‘ of the 
"jurists, which in turn appears to be based on the fact that this con- 
tract is structured upon wakdlah, and wakalah is permitted. Further 
justifications are provided on the basis of the interest (welfare) of the 
"people and the need to promote growth in wealth. Thus, for example, 
=al-Kasani states: 


an agreed upon ratio. 


We may wish to recall, for purposes of comparison, a definition 
partnership in law given by Parsons. He said: “Partnership 
combination of two or more persons of capital, or labor, or skill for 
purpose of business for the common benefit.”’ This definition shim 

that in law the combination may take any form without rest ction 
Thus, it is possible that mal may be contributed from one § a 
skill from another and so on. This is not permitted in sharikat 
‘nan according to the apparent statements in the boon fa 
least for the ‘indn based on wakdlah. Wealth must be co ntr ch 


from both sides, labour from both, and credit- worthiness from i 
or all these things combined from both sides. ‘vial " then quotes a few traditions from the Prophet (peace be 


When we examine the issue on the basis of the under yng upon him) in support and says:| He approved their ac- 


tracts, we find that this stipulation may be fruitful in the cas 2 f tions insofar as he did not proscribe them or deny it to i 
3 them, and tagrir (tacit approval) is one form of the Sun- 


re - _ nah. Further, these contracts were declared eal for the | 


3 As for the discussion of sharikat al-amwal, the ‘inan 
contract is valid by the consensus of the jurists of the 
provinces and the practice of the people in this. [He 


°This definition may be stated in Arabic as follows: = 


Laatams g] lable 9 Lewtom ylictl Lt lym we AG lt} a sind 
GY nm ew EI 9% ol fe JU G99 Ligagm y did 


The author of al-‘Inadyah says that participation through work 7 the 
another is the partnership of artisans, while not in the wealth of anothe ma S: 

sharikat al-wujtth. Al-‘Inayah on the margin of Ibn al-Humam, Fat! i “Onde. a, wakalah is permissible by consensus (3jma 
7, p. 5. 


"As quoted by Lindley, Law of Partnership, p. 15. 


wealth to grow. He, therefore, confirmed this | a 
ship), and this method (of business) =a rowth 


and is thus legal. Finally, because it ina o 


‘ 


= : 
 %Al-Kasani, Bada’s‘ al-Sana’s‘, vol. 7, p- 3535. 
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This is proof of the validity of “inan when it is formed with real 
(mal). When the ‘ina@n is based upon work or upon credit-y orthines | 
al-Kasani states: : je in 


When the hard: conclude a partnership without mentioning 
which type of partnership it will be the partnership formed will 
be ‘indn. a means using the word partnership (shartkah) alone 
and by itself in the offer and acceptance. This is not possible in 4 
mufawadah contract, in which the term mufawadah must be used, or 
at least the conditions should be spelled out to eliminate all ambi- 
guity. What if the word sharikah is used by itself and it is stipulated 
that the contract of kafalah is also to be included in it? This would 
still be concluded as an “nan partnership with the contract of kafalah 
permissible too.... We) thenetanen iain shark skat ol: included by stipulation. The jurists, however, are silent on this last 

point. Nevertheless, a purely unqualified and absolute use of the term 


amwal is legal oe growtlin in wealth. As foal harikah with 3 
. k h lez = 6. —p oy 
work or credit-worthiness, they have not been de clare an hari 3 eads to the simple or ordinary “tnan based upon wakalah 


i alone. 
al for growth in wealth, but for the isition of w | 
4 self. = d thé need:td acautnen saith ha pri RE es Ii the offer and acceptance just use the term tijarah (trade) aad 


need to make if grow. If a (hingientianaan lare : a Me RL trade it will be, the ‘inan concluded will 
ta Cee the essencolriiian nthe a oa RE es, and the contract of agency underlying it will — 
Mtifias greater priority a - genera out the formation of the general ‘nan, al-Kasani 
Says: “If they intend thereby shartkah alone, it will be sharikah 
ul trades in general, because the basic rule for sharikah is 
rality. The objective of the sharikah is the acquisition of rc 
and this objective is not attained without the repetition of trad 
fansactions again and again.”!3 He then elaborates upon the dis 
tinction between a general and special partnership as well as 1 ‘upon ee au ‘ 
% the contract of agency underlying it. He says: “If they intend tl ler eb “ahs Fhe 
a : yakalah alone, the agency would be constituted and its validity would 
depend upon its conditions whether general or paula) “he pri- 
mary rule in agency is that it is special, because he Paes oc 
of agency is the acquisition of ownership not pro fit.”14 W 
understand from this that if an agency is being granted, the use ¢ 
an absolute sighah would lead to a special agency, | ite ar ‘this is 
granted as part of sharikah and the meaning of trade is aoe tricted 
it leads to a general partnership of “nan based upon a general y 


We hold that:the people practiced these two t ve in 
all ages without there being a single denial foi r them 
from anyone. The Prophet (peace be upon him) has as saic d, 
“My ummah will not agree upon a falsehooc > Further, 

they are both structured upon wakalah and wakalah is 
permitted; what is structured upon a perm sible 2 act is 


=" 


here is that the underlying contracts such as wakalah and kafalah 1 
only elaborate the fundamental relationshi be etwe en the part 
they are also used for gaining support for the alid ic ity of partnerst 
The main argument in the above statements 1s: * Sinan i : 
it is based on wakalah. 3 


This is the clear ruling of the Hanafi school. What is noteworth 


10.2 The Rukn of ‘Inan and its Formation 
The solitary rukn (element) of the “nan, like all ot > 
according to the Hanafi school, is the sighah (form! : 

ceptance.!? This is different from the approach ¢ f the ma 
consider some of the conditions as elements ‘00: E 
tain that all other conditions, like the parties to thee 
subject-matter, are implied by offer and acceptance, 
earlier, a defect in the rukn makes the contré ct 0) 
the conditions makes it fasid. We will focus tk re on wha 


to the ‘inan partnership. 


10.2.1 When the sighah is restiietedl by dura ration—tawgqit 


The contract of partnership can be restrictec d to a ti 
é Bcording to the Hanafis, because it is based « on w ake ala h, aan -wakalah 


Ps 


J 


i ed 


| 221bn Nujaym, al-Bahr al-Ra‘q, vol. 5, p. 182. ry) @ 
3tpid., vol. 7, p. 3532. — 
MT oc. cit. : 


"Tbid., vol. 7, p. 3536. 
107 oc. cit. 


“Tbn Rushd, Bidayat al-Mujtahid, vol. 2, p. 179; al-B ‘amit, 
vol. 5, p. 219. a 
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sy 
accepts tawqit. Al-Sarakhsi says: “Likewise, if he ue ma 
month,’ because this is tawgit in an agency, and wakalah ac ACCeD, 
restriction (takhsts) with respect to time as well ‘as wor work.” I 
Nujaym comes up with two narrations in the school on the 2 uthor mit 
of al-Tahawi about tawg?t, but none of these views is pt efe ed. Th | 
‘Abidin notices this and says: “Then if he restricts it with resp ect to 
time, does it accept such restriction so that it no ) long : ges 
the passage of this time? There are two views (na rrations from ‘the 
earlier Hanafis) about this and the details are in al-Be r relying on 
al-Muhit. Nor is a tarjth mentioned with a certainty peace 
that it can be restricted insofar as it is said that watt is not 3 
condition for the validity of this partnership or of raudieab abah.”! 
From all this we gather that though a partnership c an be formed 
a specific period, every partnership does not have to > stipulate a te at 
period. 


ae 
— 


famadnah 


10. 3 Formation of ‘Inan by Conversion of Mu ‘ufawadah 
"The “nan partnership is formed by default, so to afte he con- 
version of mufawadah. This takes place when some of the. conditi ons 
of mufawadah are found lacking. Al-Kasani ‘ating th 

of such conversion, says: 


“On each occasion that a condition of 
mufawadah is not met, the partnership formed is ‘inan. The ree 
son is that the mufawadah includes the “tnan w within it and. 1 mor 
The butlan (nullity) of the mufawadah does not | imply th he butlan o 
the underlying “nan, because a contract becomes oid on the lack ¢ 
conditions when its validity depends on such condi ‘ions, and t. 
lidity of the ‘indn does not depend upon the lack k of such cc 
The lack (of the conditions of mujowagaee there: Ek doe. 
to the vitiation of the (included) ‘inan.” 18 
The type of “nan that is formed by this conversiagh is the. 
‘nan. Al-Sarakhsi points out that: “The mufawadah is not 
to the lack of equality between them.... The pz arte, rshir 
them, then, is “nan, because it is obligatary that th e obje 
partners be achieved to the extent possible. ‘Inan, } owever, is g 
or special. This ‘tnan is the general ‘inan, and if it is designa 


** Al-Sarakhsi, al-Mabsit, vol. 11, p. 168. 
‘Tbn Nujaym, al-Bahr al-Ra ‘tq, vol. 5, p. 174. 
‘Tbn ‘Abidin, Hashiyah, vol. 4, p. 312. 


“* Al-Kasani, Bada‘ al-Sana@%i‘, vol. 7, p. 3544. 
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the title of mu/fa 
"condition O] 
the mufawa 
"In al-T ata 
Nstipulation | 
Muhammad re 
slam has m 
Ns permissible in special trades as well.”7° This shows that the ‘inan 
will be formed by conversion for a special trade if the mufawadah 
mwas being formed for that trade. 


- °Tbhn Nujaym, al-Bahar al-Ra’ig, vol. 5, p. 168. 


| 221 oc. cit. 


‘cluded that the mufawadah is a temporary Or ¥ 
the mufawadah will be obvious when we analyze it. . 
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wadah, it is a false title due to the lack of the (vital) 
iwadah.” 9 This view is based upon the case where 
was general too. It is stated in al-Bahr al-Ra iq that: 
haniyah: among the conditions of the mufawadah is the 
that it be general for all kinds of trade, towards which 
al-Shaybani) has pointed in his book. The Shaykh al- 
entioned at the end of the chapter on mufawadah that it 


F mart 


The conversion of the mufawadah to ‘indn is conceived in two 


meeneral situations: 


1, The lack of equality in wealth of the partners, and this applies 
when the mufawadah is based on wealth. This has three sub- 


Cases: 


(a) When the term “mufawadah” is used in the stghah (of 
fer and acceptance), but an actual equality in wealth of 
the partners is not found. Here the partnership formed is 


‘nan. 21 


(b) When the wealth of one of the partners, after the forma- 
tion of the partnership, grows and becomes more than the 
wealth of the other partner, before they have started trad- 
ing with their joint capital. The mufawadah in this case is 
declared vitiated and is converted into ‘nan. When this — 


growth occurs after transactions begin, the mufatainen G : 


will continue, because the goal-is achieved when they be 
gin transactions with the joint wealth. 22 ) ae 


(c) When one of them inherits wealth in which sharik th Ss ae 
possible, and he takes possession of it, the mufa wadah is bi 
void and reverts to ‘inan. This rule applies even in the 
case of hibah, sadagah and wastyah to one partner or even 


in the case of possession of debt by him.?> » i es 


bL. 


¢ 
ar, 
y 
o 


a. 


: itd 
‘9 Al-Sarakhsi, al-Mabsut, vol. 11, p. 178. 


214)-Sarakhsi, al-Mabsut, vol. 11, p. 178. 


eit} 
IAN. +3 ~~ - Sasi inne 
23Tbn al-Humam, Fath al-Qadir, vol. 5, p. 12. es . rac a he pe 


hea. ree, 
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It is obvious that these conditions do not apply when th 
mufawadah is being constituted on the basis of work or cred. 
worthiness, though in the latter case details can be concei a 
where this is possible. This cannot be explained, unless the ¢ 


tire concept of mufawadah is understood, so we wall rear 
this point later. 


Wistage is reached when we have the extreme case of mufawadah. Now, 
Wthe fugaha’ have discussed the extreme cases alone, but there can be 
Minany layers in between depending on what conditions are imposed 
. by the partners. One such layer in the middle is the “nan partnership 
Mhat is based not only upon wakdélah, but also includes the contract 
"of kafalah. This also shows that the Islamic law of partnership con- 
ieived by the Hanafi school is quite flexible between the two extreme 
cases of mufawadah and the simple ‘tnadn. Modern Muslim jurists, 


Hif they wish, can construct unique partnerships within this range to 
Built the new conditions. 


2. The lack of a condition of equality in the capacity of the pz ati 
or the total lack of contractual capacity. This situation appli 


to all cases of mufawadah, that is, whatever their subject 
matter. Al-Sarakhsi says: : * 


Mufawadah is not permitted between a freeman and 10.4 The implication of the term “inan 
a slave, nor between two slaves, nor two minors, even — : 
if their fathers have granted permission to them, be 
cause the mufawadah is based on kafalah and each 


» We have mentioned, in what has preceded, that sharikat al-‘“inan is 

Wformed whether the word ‘in@n is used in the contract or whether 
Mthe word partnership is mentioned without th i } ‘inan. 

partner becomes a kafil for the other. The slave, : sWhat kind of conta is contemplated, however eee ae 

the minor, and the mukatib are not legally capable — ) Bee specific ally mentioned? In other words, what do we mean by Saying 

ie nes be ee sot coi Be that an ‘inan contract has been concluded? What are the terms of 

his pons ) the implied contract? The minimum that an ‘inan contract implies 

partnership among them will be ‘nan im this ; pare the following three things: 

because they do have contractual capacity for y 

nership. The mufawadah alone becomes’ ‘fasi 5 

‘nan remains.”* By. he i fe 


There is one case that does not fall under either of the rosea 
tions described above. This case is stated by al-Sarakhsi: “A partner 
in mufawadah has the right to contract and ‘nan with z nother per- 
son with some of the wealth of the shartkah. This i is permitted to 
him and to his partner, whether or not it is done wit a the e permis- 
sion of the other partner. If he forms another mufawadah - with the 


1. Each partner in a sharikat al-‘inan is the agent of the other 
partner. 


2. A partner in a simple ‘ina@n contract is not a kafil (surety) for 
the other partner. 


3. The undivided share of a partner (mush@‘) is like a wadt‘ah in 


the possession of the other partner and is governed by the rules 
of amanah (trust).7° 


ermission of his partner, it is permitted to both of them, but if . 
P P P > cgi ’ From the above we conclude the following: 
he concludes it without his permission their per tuersla rts to a 
“onan.” 25 


1. When a partner becomes the agent of another, he possesses 


The conversion of mufawadah to ‘inan is a very impor ‘tant con- all the rights of the agent. Further, he also possesses the as 


cept, because it explains the whole structure of the Islamic ae w of 
partnerships. It shows that on one extreme is the mufa vadah con 
tract and on the other extreme is the ordinary ‘inan based J on wakalah 
alone. As we go on placing layer upon layer on thei simple ‘ 4 


26The author of al-Hidayah says: “As for the shartkat al-‘inan, it is (steal with 
wakalah without kafalah.” He then says: “And his possession is the possession ee: 

amanah, because it is the possession of wealth with the pee of the owner.” 
Ar Marghinani, al-Hidayah, vol. 3, p. 11. 


24 Al-Sarakhst, al-Mabstt, vol. 11, p. 198. 
257 oc. cit. 
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to buy and sell for the partnership on credit by virtue of i he 
simple ‘inan contract.*‘ 


. A partner in the sharikat al-‘inan is not a surety a cs ] 
partner. He, therefore, does not possess the right) of is 
because it arises through express permission Or bee: te ; 
contract of kafalah. a a 


i 


The wealth in the possession of a partner 1s a kind ofa dep 
What is destroyed (or lost) is a loss that is borne b tt 
falls within their liability. aie 


=p 
a 


. The ‘inan contract does not imply or require equali r with 
spect to capital, sharing of profits or other things (The auth 
of al-Hidayah says: “Because equality in wealthus not a cond 


is y) t 
: -v 


tion for it as the word ( ‘tnan) does not require tl : is. 
(10.5 Stipulating Additional Conditions, Lik ike | 
in ‘Inan 


| 53 
All the above, then, is what we consider the contract of ‘inan 
imply. The question that comes to mind here is: Is it permitted 
stipulate additional conditions, beyond what is implied by the wor 
by stating these in the offer and acceptance? . 

This question is extremely important, because i it lea 
widening of the concept of partnership in Islamic law. One | 
idea, which we have assumed more or less so i stipu 
of the contract of kafalah in the ‘nan partnership fie is p 
what changes is it likely to cause in the ordinary @% inan ¢ , contr 
in the relationship between the partners? 
Ibn al-Humam, the author of Fath al-Qadir has trie 
this question. Commenting on the words of al-Marghinan 


His statement, “As for sharikat al-‘inan, it is conel 
on the basis of wakalah and not kafalah,” means 


al 
d 


27 Al-Sarakhsi says: “Each one of them acts according to his consic 
He sells on cash and on credit. In our view, this right belong toh 
by the absolute contract of sharikah. There are some jurists, | how 
he does not possess this right, unless it is expressly stipulate 
Al-Sarakhsi, al-Mabstt, vol. 11, p. 156. By this he means hat ¢ tl 
do not permit a credit sale witha stipulation. 


28 Al-Marghinani, al-Hidayah, vol. 3, p. 11. 
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{hn al-Humam, Fath al-Qadir, vol. a P 


11] 


two or more people trade generally and do not stipu- 
late kafalah, because it is specific to mufawadah. This 
implies that if it is stipulated and all other conditions are 
also met, it will be concluded as a mufawadah, accord- 
ing to what has preceded about not mentioning the word 
mufawadah in its formation after mentioning all the other 
conditions that it requires. If some of these conditions are 
not met it is necessary that it revert to ‘tnan. In such a 
case, is the stipulation kafalah annulled? It is possible to 
say that it is annulled, because in the word ‘tnan, the 
contract of kafalah is not included. It is also possible to 
say that it is not annulled, because not being included in 
the word ‘tnan does not mean that it is negated. It is, 
therefore, a valid “nan [that is, with kafalah]. Kafalah, : 
then, is an additional stipulation between them for the — } 
same shartkah. In the case of the first (conversion from ae 
mufawadah) it may imply that it is a kafalah for an i ine rae] 
terminate act, therefore, it is not valid except by inclusion _ 
in a contract. Thus, when it is not part of a contr sc ue “i 


mufawadah), it should not be assumed, oxen ; 
intent.?9 


bea 
Si on 


cial 


sp 


= a 


‘7 


This implies that the contract of kafalah should not 


, De 


in an ‘inan contract when it is converted from a mu sda 1, becau: 
it will not be clear what it is meant for. For kafa alah to 
le ‘indn contract, it must be inserted with an express stipu 
There are jurists in the school whose texts are ¢ clearer on the va 
of such an insertion into an ‘inan contract. F Betore we turn | to o tl ar 
\ jiews, it will be better to look at what al-Sar 
ssue. He says first: ey 


kh hsi has 
Ag 
h bin e: ,«@ 


As for jahalah in itself, it does 1 no ie anul ka 
it does give rise to the possibility ¢ f disy put 

not present in this case (that is, in7 muf fawa 
each one of them becomes a 8 irety, for his in rtr 
what he is liable for due to k 1is trade. In suck 

the surety and what they stand surety 
necessity. The same cannot be sai aid abot ut 
‘nan. The agency for buyi ne ee now 
not valid as an objective. But the 2 shartka 


a. 

> = 
Stee 
a 


— 3 


ae”. 
f« 


\w OF BUSINESS ORGANIZATION 113 


[12 General Conditions of ‘Ing, 
: ISLAMIC LA 


even when it includes this, because what each partner 


purchases is not mentioned in the contract. Likewise, the 


mufawadah.*° 


word itself implies this, as in mufawadah, or ee it is 
mentioned as part of the contract. Ponder over it. 


He says in Minhat al-Khalig ‘ala al-Bahr al-Ra%q; “About his state- 
“ment, ‘It is necessary that it be ‘inan’—it is stated in a-Khaniwah: 
In the sharikat al-‘indn, each partner is not the kafil of the other if 
"kafalah is not specifically mentioned, as against the muja wadah.”* n34 
We, therefore, see that the later Hanafi jurists have no hesitation 
‘in including the contract of kafalah in the ‘tnan contract when the 
parties wish to include it. As these jurists have not nu as 
‘about the ‘ingn partnership that includes kafalah, it woulda 2 Ul lt 
to understand as far as is possible, the impact of incluc ing tafal i 
nin the ‘inan. Are 


We understand from this that jahalah does not annul kafalah itself 
but it may give rise to disputes, and such a dispute is not likely 
occur in a mufawadah contract. Yet, the sharikat al-‘inan would be 
valid if the contract of kafalah is stipulated in it, because dealing 
unknown products is not the objective of the partnership even ifit is 
so in the nature of the contract. Even wakalah is not valid with this 
type of jahalah, but the “nan has been declared valid: despite iis 
So why not with kafalah. a 
Al-Sarakhsi, then, says about the conversion of the 1 uf yada} 
into ‘inan, and this has been quoted earlier, that the” ty an i 
case would be general.’ He does not, however, mention the an 
ment of the implied kafalah contract, but it is obvious that gee 
“inan, unless qualified, does not include the contract of afalah wher What happens when the contract of kafalah iwinel ie par 3 
lit is concluded as ‘inan. In the case of ‘inan based or : n work, wh a nership contract? Perhaps. the only M aan included sia hep 
the Hanafi school needed the permissibility of mutalabe h (demand tackled this issuetand fai laied my a an th = ap 
’ the satisfaction) of a debt from a partner who has not concluded th Part Sthe issucshen as heentan dcenal ag the al eof . 
transaction in a sharikah, they permitted it through is ihsan ba se discussion of fundamental ee a ane 1€ course of rts 
On necessity rather than kafalah. oe iislamic law. In the Hanafi system, the contra pe fl PN: 
Despite the hesitations of the earlier jurists, the la 7 ter jurists fom ip into the hukm of the contract and its has a ‘This i eon 


‘10. 6 The Implications of Including Kafalc 


no difficulty in admitting kafalah into ‘tnan. In fact , the ey insiste firtner who is dealing with a customenta than ei me, en 
that this is a natural requirement for any partnersh p- Ibn 1 Nujayl Customer can approach for the delivery of goods eg — ana 
recorded the entire statement of Ibn al-Humam in his alBahra for the completion of the work, as the case may be a . The = 
Ra’ig.** Ibn ‘Abidin then followed up this statement nt nd said in hi that he is the agent of the other partners and o nly ae 


Hashiyah: “9 


a. 


tall 


pproached and not the principal. 

*Y _ When the relationship of kafalah i is alsc ‘estab lishec 
This requires that the partner becomes a kafil partners, the customers get the right - py ar ) roach t 
kafalah is mentioned. This is based on the pref erend i hers too, that i is, they can sue the other pé ters 2 
of the second possibility (as stated by Ibn = a Hum nam the efore, becomes joint and several. The e only ex 
Perhaps, one interpretation is that when kafale ah is specif of hugtig made by the Hanafis is in the ce c2 
ically mentioned it is established as an integral] P rt ( formed on the basis of labour. This exemp’ tion is t 
the partnership and not as an external intentio on, becaus A 1 Sarakhsi explains this as follows: = =, a 
sharikah does not negate the concept of kafa ilah i i % 4 
fact requires it. It is, however, not established unle 5 t 


If one of them accepts work, ni if zt ie yi 


partners there is no difficulty if : 


By 


*°Al-Sarakhsi, al-Mabsit, vol. 11, p. 153. 
*"Tbid., vol. 11, p. 178. 
*Tbn Nujaym, al-Bahr al-Ra’ig, vol 5, p. 174. 


Ibn ‘Abidin, Hashiyah, vol, 4, p- 311. 
“See Ibn ‘Abidin on the margin of tbo Nuja 
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Now if the contract of kafalah were introduce edit 2 above 
nership, the difficulty would disappear altogether. There is a calt spe Bifically prohibited from undertaking certain tran: 
however, in the introduction of the contract of fla, 
of kafalah implies the authority of istidanah, which m yeans Ta h re appears to be quite arbitrary and defies orgs nizatic 
debts beyond the limits of the capital of the partne rship. This 
was explained by al-Sarakhsi and we have dis ussed it alread: 
a simple ‘indn and in mudarabah, the stipulatio nm of istidanah 
rise to a second partnership based on wujuh. What happe 
‘inan with kafalah with respect to istidanah? Are the > partners 
for all the debts that a partner raises, even whe on th 1ese 
the capital of the partnership? The answer apf ae t 
liability for the debts of the partnership will be | the 
a mufawadah: joint and several. 
Another problem that arises because of istid anah accc 
kafalah is in the sharing of profits. In the ‘inan, the ratic 
sharing does not have to be equal. The exception is ‘t 
on credit-worthiness. It implies equality of profits , beca' 


*° Al-Sarakhsi, al-Mabsit, vol. 11, p. 215. a 
*®See §9.1.3 in chapter 9. '% 
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for the delivery (completion) of work. If, however, the 
partnership between them is left unqualified (absolut), 
there are some views in al-Nawadir about it that are 
based on analogy. By way of analogy (it is decided that) 
only that person is to be asked to deliver who acce pted 
the work, because the partnership among them is ' ‘indn, in 


-daman for loss. This is the reason why the granting of tstidanah 
creates a second partnership in the case of the simple ‘inan as well as 
iyarabah. oes the contract of kafalah inserted into the ‘nan cause 
improblem if the existing rate of profit-sharing is unequal. If profits are 
follow the liability for loss, each partner here is liable now for his 


yy ; 4 W el] ‘ . 2 , a0 
and this partnership does not include kafalah. F ) ine tre sw as the entire loss resulting s2Oes sais Th gas a ea 
sy bt i ither words, the contract of kafalah has made their liabilities equal. tea 

stance, if one of them were to acknowledge a ebt in ie 


The logical answer to this would be that a disparity im in profit- 


sharing is still possible, because it is always linked to exces sr ve work - 
asked to satisfy it; likewise, when he epts Or some other skill. ‘I'he jurists, however, do not go into thes e > details. st 


By way of istthsan, the other partner wale e aske ked to Perhaps, they assume that all this is valid. It is for this ri 
deliver (or complete) the work, because such acceptance he Majallat al-Ahkam al-‘Adliyah confirms the earlier m 
(of work) is the very purpose of the partnership, anc d for ‘Says: “Shartkat al-‘indn includes the contract of wakdlah sp ecifically 
what is the purpose, each one of them stands ir tl he shoes and does not include the contract of kafalah. Thus, when tk Ree 
of the other, and they are considered to t ‘be the sam ie as : is concluded, if kafalah is not mentioned, then, each rp artne r is not 
partners in a mufawadah contract. Thus, i f one o f them ine kaftl of the other. The contract of sharikat al- ‘nan is, therefore, 
does the work, a third party (customer) has the right to possible for an authorized minor. If, however, the parties 3 are majo 
demand completion from the other partne , on the basis and kafalah is mentioned when the sharikat ales inan 5 conti 
of istihsan, because this is the obies ive of their @ath partner becomes the kafil of the other.227 


contract. 35 a It has been stated repeatedly that this problem | saa eee 


moan _D 7 
iss - , . 
~ ~ wa ca. : || A i u . - 
® 
= 


3 poder law by widening the concept of agency. * hus, 
§ istidanah as well as joint and several liability. A pat artne 


favour of a third person, the other person woul d not at be 


he does so anyway, the other partners will be held able 


to rules. The rules themselves become quite arbitra 


o* 


ol 
“a 
ee 
0 the basis of the above discussion and tt e previot 
about he types of partnerships generally, it ‘is Po 
ec or classification of ‘inan. The types al Fy first 
isis of the underlying contracts, that 1 is, t akalah 
fe divided further on the basis of ‘a 
1e' = is formed. The first classification on the 


ields two main types: 


10.7 Types of Sharikat al-‘Inan — 


“tis 


1. Ordinary or Restricted nan. ye 
Bi, 


75? Mojallat al-Ahkam al-‘Adliyah, $1835; see also . 


315. : 
38See §20 of the Pakistan Partnership - Act, 1 


: 
’ 


wa 
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a rai, 


2. ‘Inan with Full Powers (through wakalah | anc kl 10.8 Contractual Capacity of Partners 


Each of these types is divisible into further are types ot 
basis of the subject-matter. Another qualification is s based on whet 


wakalah is special for one type of trade or is £ general for all types 
trade. 


Bach partnership in Islamic law has to be based upon the contract of 
wakalah. It is, therefore, necessary that each partner have the Tegal 
capacity of being a principal as well as an agent. Al-Kasani sa ys ys: 


BY hat 
oP fi Sp re Ay 


As for the general conditions, they are of several types ae iyi) 
Among them is the legal capacity for agency, t 
wakalah is binding in each type. This means 1 hai *( RCD sis 5 
partner becomes an agent of the other in trai ans acting ro fe | 
purchases and sales and the acceptance of work in ni bss Seas 
dance with the requirements of the partnership. An A 
is a person who is transacting on authority, t ther sfore “€ ; 
is necessary to stipulate for them the legal ca apaci “ty fo 
wakalah.°° - aug : 
_Among the conditions of wakalah stipulated eee und faculty of 
soning (‘ag!) and the ability to discriminate as to what is ben 
i d what is harmful (tamyiz). The Majallah points « nut: “J Just as 
and tamyiz are stipulated as conditions for wakalah, they r requil 


1. Ordinary ‘Inan—Special (with wakalah) — | 


(a) Capital is mal ia 
(b) Capital is labour 


(c) Capital is credit-worthiness 


_ = 
2. Ordinary ‘Inadn—General (with wakalah) 


(a) Capital is mal 
(b) Capital is labour 
(c) Capital is credit-worthiness 


_ 3. Inan with Full Powers—Special (with aka 


(a) Capital is mal ‘ y) ‘the partners to be in possession of the un of f reas soning een 
(b) Capital is labour a = geollity oO discriminate and these are om ated d for or partn ership 
(c) Capital is credit-worthiness | A ; ecneral. Pete 
} e The condition for the principal is that aes in n possession of the 
4. ‘Inan with Full Powers—General (with wa vakalah anc ame ee of transaction that he is delegat ing | tot the agent. T 
j ul 3 that he must have the authority tc perforn n thets Sarr 
(a) Capital is mal rims¢ elf irrespective of whether this arises from ow ownership 
(b) Capital is labour 4a ilayah (guardianship). When a person doa pos sess a r 
(c) Capital is credit-worthiness “a Indertake an act on his own, he cannot poset dele 


tthe act to another. Thus, an unauthori ized minor 
i one under interdiction (hajan) cannot delegate 
Tee 
ts that they cannot perform themselves, nor 
gate such acts to them, because ‘they aes 
eit own account.‘! Like Islamic la , modern lay 
onditions for a partner. There might be a sligk 
he Be nitions for the minor. It is for his reas ant that a 
y be permitted to the benefits of apa rtnership ir 


The most important point to note in th 2 ab 
about the use of the words special and gener: i] is 
not mean special wakalah or general wakalah. The 
means one type of trade and the word general me 
trade. Wakalah, on the other hand, may be ge 
one type of trade. Thus, special here means a § au 
general means multiple trades. This distinction is 
discussion of mufawadah that we will take up | ater “we 
Another point to notice is that there may be very |-Kasani, Bada’i‘ al-Sana’s’, vol. a p36 
within the special trade or within the general trad I ojala, §1333. 
nership based on labour, because of istihsan edly th Al-Sarakhsi, al-Mabsit, vol. 11, p- 198, 
discussed above. : = 
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| fe 
ee 
) there are restrictions for the insolvent person 1 ah interdiction: his shows that minors do have contractual capacity ! thorn 
: It would be useful, however, to compare some of thes > condi | partnership, but not the mufawadah, because their aut horizavion 
the minor in the two systems. ia grants them contractual capacity for wakalah and not | ‘haja . We 
y mé ay also con lude from this that minors cannot enter i n O an . ‘nan 


Partnership that is based upon kafalah. “4 The reason for th 3 is obvi- 


| 10.9 The Minor as a Partner in Figh and Law 2 
: ous on the principle that there is apparent loss im stanc ling surety for 


| 
A minor and a slave, in Islamic law, do not have the right to gra : jomeone. On the same principle, can we assume that am nino ys 9) 
an agency or to become agents, because of tk € - lack ¢ of contracti grant istidanah to another person, because this entails evident 


Or, are gains and losses equally probable in this case? Let us co ompare 


T. 


the position of the minor in modern law, but ree iefly. 
) The law in Pakistan does not grant COUsEa | it 


capacity. This is the case when they are not authorized: A discrimi 
| nating minor and a slave can be granted authority to transact; an 
in such a case they have this right. For obvious reasons, we shall ta 
: about the minor alone, and about his rights @ as a pal artner. 
" The Hanafis have divided the transactions of fa discr "iminating p 
nor, and also of persons who have a similar hukm -m, into three tn the minor to enter into contracts, but these cont: ae are voida 
gainful transactions, transactions with a loss, | ; nd tré aD: a ae. at the option of the minor, except under certain circ rcumstances. II 
equal probability of gain and loss. The purely g ainful transactions 2 is called disaffirmance. The Pakistani law of F partnership, t. 
yermitted to a sabi and all such transactions are valid. #0es not permit a minor to conclude a contri act t of part 
actions of evident loss are void ab initio, and ae assigned 4 once a partnership exists, the minor can be < | 
legal effects. The third type that have an equal probability of| the differences between figh and law wil becom 
§ points are examined (with reference to th 1e 


and gain, like sale, hire and partneralinal anc “othe a synallagmat 
her Position in other laws may vary somewhat): ¥ 


contracts are valid if the natural guardian has authorized the mi 
prior to the transaction. When he has not given such perm 
such transactions are still presumed valid, but are subject t . e right | 
cation by the guardian. Thus, the only transactions not permitte nership contract. He can only be admitted to the t 
an authorized discriminating minor are those that entail an evide “shige? once the partnership is conclude 
loss. Al-Sarakhsi has the following to say on this: a orized minor may do so a as far a 
ased on wakalah, like the orc nar y ‘inan and 


ract for necessaries, however, is allowed. The / 


T i 

4 
ald ea f 
= ~~ 


1. In law, the minor does not have the is to ente 


The mufawadah contract is not permitted between a iret | 2. The minor in law can be admitte ed to the ber 
man and a slave, nor between two slaves. It 1s ___ nership alone; he is liable only to the exten 


permitted between two minors even if they | nave his personal assets cannot be ised ee satisf 
partnership.*’ Thus, he enjoys li nite 


authorized by their fathers, because the mufat 
based upon kafalah and each partner in a mujawada _ __ fiqgh, once authorized, will also t liable 2 fc 
a surety for the other; the slave, the m ‘tab, a excessive debts, he will be liab 2 as long as 
minor do not have legal capacity for kafala 28 . buy on credit beyond hee of the p 
each one of them is not entitled to transact (thi : 

the mufawadah is not permitted between ; hem. 
nership between them, then, is ‘“indn in this case 
they are eligible for entering into a partnership. 


4 


« 
— Fs & nous 
‘a 


44See §1335 of the Majallah and = reviou 


partnership. } 
45The Contract Act, 1872, §u1. 


perm its a minor to enter into a cont. 
47 See section 30(3) of the Partner 


“For these details see Lindley, The Law of Partnershi , p. 53 
*°Al-Sarakhsi, al-Mabstt, vol. 11, p. 198. * 
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involve his personal assets. What if the minor grants ist W010 The Vit iation and Termination of the Partner- 
to the partners (assuming that this is permitted to ling 

authorization)? In such a case, the personal wealth of the ming 
may also be used to satisfy the debts of the ree 


ship 
L 10.10.1 Vitiation (fasa@d) of the partnership 


Fasad | in figh means that the contract has become unenforceable. As 
"partners! ip is terminable at will anyway, performance of the con- 
“tract is not the issue here. It is the law that does not permit such 
Na partnership to function. In other words, the partnership becomes 
fasid (vitiated). The reasons for the fasad may be the following: 


The only point that may be objectionable with respect to | 
in the Pakistani law is that the minor is being pernuitted ag 
the benefits of all the debts raised by the partnership, but he i 
being made liable to the full extent for the losses. In fig igh, tl his 
amount to consuming revenue without daman and the princi iple j 
al-Kharaj bi al-daman. By making the minor liable for los. es, a 
law attempts to avoid this in pursuit of this chem srinciple 

Another observation that is general is that the: Pak istani lan W dos 
not allow the limited liability partnership. The Bgl sich 


1. The lack of contractual capacity for the contract of agency. 
In the case of “tndn with kafalah, the lack of contractual Ca- 
pacity for kafalah as well, however, such a partaerantal Sea 3 


Western systems do. The limited partner is not permit ted to interfa converted to a valid “st alone, oa A, nt 
‘in the management of the partnership. Supposit ng @ a per: rson wal | 2. When the subject-matter of the partnership or its obj ective is 

to manage a partnership and the same time ¢ enjoy some benef not lawful. This happens when partnership 1 is forme sd on the . 

of limited liability, all he has to do is to keep ay very r small sha | basis of goods, debts, or wealth that is not pres sent at the time 


of the contract, or the partnership is based u pon things that 
are mubah anyway.*? Further, when the subject-m n ater is work 
it must be work that is eligible for compensation and f 


compensation. = i 
7. BY 


- for himself, transfer his personal assets to the minor and admit th 


a 
> * 


" minor to the benefits of the partnership. ‘i, 


10.9.1 Partnership among family member 


ol 


Some persons may give shares to their family members toot a ta | 3. Jahalah (uncertainty that will lead to dispute) in inp seh 
relief, if the income of the parties is first divide ed and | x or its stipulation that will lead to the termination o} 
separately. This benefit arises in case of some registered pi i ner si ship in it (like monopolization by one per son) i 
(registered under the Income-tax Act) when thei a a aia ng scale 38 
taxation. The law tries to block this by considerir ee amber 
of one family as a single person. What does Islamic lay ( 
about this? Section 1398 of the Majallah states: 


here may be other cases in which the s sharia dc 
gesic, rather it is the stipulations that are tr trea ted as be null 


UR 


0.10.2 The effects of a fasid partrien 


) . ; - 
. ’ 


aan 
‘ship 
7 
a 


If a man and his son, who is dependent on him, we 
a trade, the entire revenue belongs to this mé ay and | 
son is treated as a supporter, like a person bi 
by his dependent son in planting trees. Th tree € Miners. As the contraction ah is is no longe 
case belong to this person and his son is not treated g of oe that existed because of i it ee app 
SLES BE LCE: - remains. This leads to the following effect 
2 | a } 

48Coo al-Kasani, Bada’i‘ al-Sana’s’, yor , p. 38 

49We shall see later that the Hanbalis perm 


In the previous discussions we have ae that t 
fasad, revert to those of wakalah and sh aril 
property of a fasid sharikah becomes a co-ownel 


es 


General Conditions Be in 


- 
= 
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1. An agent is not entitled to profit due to his agency, he ca ~annot 
therefore, participate in the profits. kf: et 


mY 

2. It follows that the profits will not be divided scot D the 
agreed upon ratio, but will follow the capital contributed. Int 
case of a labour partnership, the compensation | vil be basal 
upon fair wages (ajr al-mithl), which in turn depenc 6 upon the 
work accepted and done. In the case of wujith, t he profits are 
shared equally and the co-ownership in the wath 
by the partnership will be based upon equality. 


y OF med 


3. As the effects are based upon wakalah, the hug lle et 
the person who concluded the transaction, and it t is the e pa 
who entered into the transaction who will be : ued fi ia for. ; 
mance. This is the case of ‘inan without kafe ane In ca 
kafalah, the liability will be joint and several. | 


| au 
4. If the partnership was made in a subject-matt ar in ¥ hich et 
nership is not allowed, the entire profit of the tr Tans. 
belong to the owner of such subject-matter. Wh en the pas . 
ship was in free goods, the profit will belong to the 2 person who 
acquired the goods and the other partner w. ite iven wage 


if he performed some services. 


| ction | I, 


” 


sf 


10.10.3 Termination of the ‘tnan partnershif 


The ‘inan partnership is terminated in two ways. Inth 
nation depends on the will of the parties, while n the se 
will of the parties has nothing to do with the terminatic on. 

When the termination arises from the will of the f le 
occur in one of the following four ways: # 


1. Faskh (rescission) by either party. A parti ‘shi ip i 
missible) contract that is also ghayr lazim (j (erm 


of the partners can, therefore, terminate it at ; will 


2. Denial of the existence of the sharikah by eith ier pa 
nial amounts to faskh. If the other parties continue th 
after this, the entire profit will belong to s ty otl 
According to Muhammad al-Shaybani i, this yp 


healthy, and it should be given away as charity.’ 


‘a 


*®Al-Kasani, Bada‘ al-Sanai‘, vol. 7, p. 3582. 
*Tbn al-Humam, Fath al-Qadir, vol. 5, p. 34. i 
a 
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)When the partnership is terminated without the will of the part 
ithe cases may be as follows: a 


2. Insanity of one of the partners that is continuo’ . The jurists 


3. When the subject-matter of the partnernhp is V hen Ith. 


4. By the termination of the period whe 


=e al- Hidayah) volN@egh “ai ee 
Book of wakalah, vol. 7, p. 3489. 
53A)-Kasani, Bada’ al-Sana’s‘, vol. 1p 0. 
“Ibid. vol. 7, pp. 3581, 3489. 
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3 When one of the parties decides to migrate to the Dar al-Harb 
(the enemy lands) as an apostate. When a partner does this, 
he is assigned the hukm of a deceased person as far as Is- 
lamic law is concerned. The Hanafis consider this as legal death 
(hukman).°* This takes place when a judicial order follows his 
act, but when there is apostasy without a judicial verdict to 
the effect, whether or not the partner migrates to the enemy 
lands, it leads to suspension of the partnership. This means 
that if he comes back into the fold of Islam, the partnership i is 
presumed to continue as it existed prior to the act of apostasy. 


4. When a partner intentionally violates the conditions of the 


partnership and acts contrary to its purpose. .: ae os | 
, = i y is - fi f y, ie 

~ 4 ls . is ) 

5. Mt vie i 7 


.\ -— Ae 
. e 


SS , 
» = | Pi 


I. Death of one of the parties. This leads to fecminaten : s 
the underlying contract of wakalah becomes void (at Z itil) } up on on 
death, and the sharikah is structured upon t aKatc ei. , 


disagree about this. According to Abu Yisuf, the | period d fo or 
this is one month, while according to Muhamme nad it is a full 
year. The sharikah is not to be considered ast ter erminate ted during 
this period.** — : 


Br 


4 


16 1 
terminated when the wealth is entirely : destr oyed, before Gk ns- 
actions have commenced in it. This is the « cas e when it it is forn 
with standard currencies like dinars and aisha that do no 
mix up by mingling. This will be explai 1ed when the stipul 
tions of “nan based on mal are studi lied. i 


‘ 
aL the: 
limited duration. , 


ie - 
“l-lalk 


The term used for the inttha’ of ap partnership is ‘is dis ; 


it is the termination of the relationship ) Ra exist 


( 


(4 
. 3581 


a5 a 


>, 
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1. An agent is not entitled to profit due to his agency, acs ranindt, 
therefore, participate in the profits. oe * 


2. It follows that the profits will not be divided toth 
agreed upon ratio, but will follow the capital TR a the 
case of a labour partnership, the compensation will b 3 base 
upon fair wages (ajr al-mithl), which in turn depends upon th 
work accepted and done. In the case of wujith, t he profit ts ar 
shared equally and the co-ownership in the wealth ‘Tow owns d 


by the partnership will be based upon equality. ; ue. Z 
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3 When one of the parties decides to migrate to the Dar al-Harb 


(the enemy lands) as an apostate. When a partner does this, 
he is assigned the hukm of a deceased person as far as Is- 
lamic law is concerned. The Hanafis consider this as legal death 
(h ukman).°* This takes place when a judicial order follows his 
act, but when there is apostasy without a judicial verdict to 
the effect, whether or not the partner migrates to the enemy 
lands, it leads to suspension of the partnership. This means 
that if he comes back into the fold of Islam, the partnership is 


presumed to continue as it existed prior to the act of apostasy. 


rapt ¢; 


3. As the effects are based upon wakalah, the hut ig) will evert 
the person who concluded the transaction, and it is th he pa rt1 
who entered into the transaction who will be: Jed fi 
mance. This is the case of ‘tinan without kaj : lah se 
kafalah, the liability will be joint and severe 


4. When a partner intentionally violates the conditions of the * 
partnership and acts contrary to its purpose. ka eal | 


vial 
r perior- 


fo 
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Ai 


CASE Ot When the partnership is terminated without the will of the ar 
the cases may be as follows: : 


I. Death of one of the parties. This leads to te ni atiol 
the Nc contract of wakalah becomes void (6 bat 


-* eS 


' 4 Ifthe partnership was made in a subject-ma Ba hich par 

nership is not allowed, the entire profit of the é Ye n Wi 
belong to the owner of such subject-matter. When as °P rt 
ship was in free goods, the profit will Cee tot the 
acquired the goods and the other partner ¥ be gi zi 
if he performed some services. 


7 a 
2. Insanity of one of the partners that is continuos. The jurists 
disagree about this. According to Abu Yisu: uf. le per ‘iod for 
this is one month, while according to Muh soma te a a full : 
year. The shartkah is not to be considered as srmina ted during 
this period.” ae ss 

Py 

mf 


10.10.3 Termination of the ‘inan partne rs] ee 

3. When the subject-matter of the partn ers rship is we alth, it is 
terminated when the wealth is entirely dest stro royed, before trans- 
actions have commenced in it. This is the cai se when mit ; is te med 
with standard currencies like dinars and dirha ms that do nc 


The ‘inan partnership is terminated in two ways. In the: 
nation depends on the will of the parties, while i n the secc nd t 
will of the parties has nothing to do with the ter minati te n 
When the termination arises from the will of th 
occur in one of the following four ways: 


1e ship i 


1. Faskh (rescission) by either party. A pé 
missible) contract that is also ghayr lazim (ter mir 


| a mix up by mingling. This will be explained when th 


. By the termination of the period be ene 


tions of ‘tnan based on mal are stuc — 


im 


id '@ * 
ee Ne ten ° - 


of the partners can, therefore, terminate it ¢ t will. 


limited duration. —. 
ee 


2. Denial of the existence of the sharikah by either pa 
nial amounts to faskh. If the other parties continue 
after this, the entire profit will belong to such ot} 
According to Muhammad al-Shaybani i, this t ype f 
healthy, and it should be given away as 1a rity. 


The term used for the inttha’ of af arta 
it is the termination of the relation: ship tha 


— oe ee i Rl ee et ea 


_“Al-Marghinani, al-Hidayah, vol. 3, p 1 abKEs ani, Bada’i‘ a 

Book of wakalah, vol. 7, p. 3489. ., 
BUA esc Bada ’i‘ al-Sana’s‘, vol. 7, p. 3581. 

54Tbid., vol. 7, pp. 3581, 3489. 


®°Al-Kasani, Bada’s‘ al-Sana i‘, vol. 7, p. 3582. 
*!Tbn al-Humam, Fath al-Qadir, vol. 5, p. 34. 
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partners. The inclusion of a new partner or the depart 
one is not considered dissolution, but a et nge in si 
are three ways in which the dissolution of a] par 
place: by agreement; mandatory dissoluti = in ion 
Dissolution by agreement is an obvious case e. Manda ry cissoly 
occurs due to the insolvency of all diet ! per or all excer Chapter 11 
partner. It also occurs because of a happening like the deciar 

of war and some of the partners turn out to be les,” OF WI ’ . oe 
the purpose for which the partnership was” ormed d turns Hanafi School: Special Conditions o 
illegal, like the sale of liquor in Pakistan, ic y ec * 
license granted to the firm is terminated by th 
formed for a limited duration also falls unde this 
is over. Dissolution by the court takes pl gf | 
becomes insane or is unable to perform his fun 
the partners is acting in a manner that is hi cmt {fol 
unc d the others want to prevent this or enc d the Tel 
e details are examined we find that tl shere al 
inde: er this heading that may need amendment: for 
is ne easier, however, to justify the cases of termi 
Han fite principles than it is with those of th 
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In the previous chapter, we examined the rules that area PE plicable to 
l types of ‘indn partnerships whatever their subject-mz 2 tter. In this 
chapter, we will examine the rules that are applicable to t he e sub, j rbject 
atter of such partnerships. It is important to note her eee noug 
e three types of subject-matter—mal, a‘mal and wu “jah— 

considered separately, all three may be found in a si 
Thus, an ‘inén partnership based on kafalah sila ) mat 
and wujuh within it. It is true that ‘amal in the se used here 
is for artisanship or workmanship, but an ‘nan tha that is general fc 


a 


all trades is likely to deal with this area as well. Fa irt o- it is eve 
possible in a partnership confined to a single tr to include tw 
or more of these factors. After having said this, 3, we aa take uy 
uiscussion of each subject-matter separately. Ne been with t 

is based on wealth (mal). 
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11.1 Sharikat al-‘Inan: When the S 
Wealth (Mal) Po. 
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This will, perhaps, be the lengthiest s sect on in the. 
includes eight subsections. The subsections are as fol 
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1. The concept of mal with res pect ts th 
2. The wealth must be present at the ti 


ees eat a 3. Partnership in absolute e = rencies is cc 
°° Compare the opinion of al-Shaybani quoted above about t in the currencies contributed. 
partner and the distribution of profits as charity. " 


*°Compare the views about apostasy above. 


_ 4. Stipulations of profit and lo a 1 si 
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one is not considered dissolution, but a change oe i 
are three ways in which the dissolution of a par DIp cat 
place: by agreement; mandatory dissolution; dissolutio on by the 
Dissolution by agreement is an obvious case. Mandat 01 ry iss 


occurs due to the insolvency of all the partners, ot all except on Chapter 11 


of war A some of the partners turn out to Hate on nemies," S or when 

the purpose for which the partnership was form mec ne ae to be 
illegal, like the sale of liquor in Pakistan, for POU. 

license granted to the firm is terminated by the s ti ate a A partnership 
formed for a limited duration also falls under this nas when its pe vid 
is over. Dissolution by the court takes place wher one of the pa 
becomes insane or is unable to perform his functia ns or wh hen on a 


the partners is acting in a manner that is harmful for the 2 partne eri 
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Tn the previous chapter, we examined the rules that are applicable to 

| 2nd the others want to prevent this or end the Tela’ ati on: ship. W all types of ‘inan partnerships whatever their subject-matter. In this 
ill the details are examined we find that there a1 re only a few ca chapter, we will examine the rules that are applicable to the subject- 
under this heading that may need amendment for their Islamizatic Matter of such partnerships. It is important to note here (iat me | 
It is easier, however, to justify the cases of te: minati ion according the three types of subject-matter—mal, a‘mal and wuju 

- Hanafite principles than it is with those of the law considered separately, all three may be found in a aint 
* | Thus, an ‘inan partnership based on kafalah and mal includes “ 
and wujuh within it. It is true that ‘amal in the sense oo ey e 
is for artisanship or workmanship, but an “inan that is as nera — 

all trades is likely to deal with this area as well. Furth the it is even\: Soe > es 
Possible in a partnership confined to a single trade alts aclude two : 
or more of these factors. After having said this, we st all ta ke up the | 

discussion of each subject-matter separately. We egin wi ‘ith irae. ‘nan 

that is based on wealth (mal). 
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; ‘ This will, perhaps, be the lengthient section in nth eLent ire study. It 
ia includes eight subsections. The subsections : are 1s follows 
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1. The concept of mal with respect tot ; artkah 
2. The wealth must be present at the ti ime of 
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: a Partnership in absolute currencies ein complet 
°° Compare the opinion of al-Shaybani quoted above about : thede in the currencies contributed. — 
partner and the distribution of profits as charity. re 


°° Compare the views about apostasy above. 
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5. Conditions for work in sharikat al-“tnan with wealth. 


6. Transactions of the partners and associated conditions, 


7. Liability of partners for credit purchases. > 


8. Liability of partners with the stipulation of kafalah, : 


? a 3 
Ey 
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11.1.1 The concept of mal with respect to the} shar ikal 


The concept of mal in Islamic law, or what should be ale 
concept of property today, deserves an independent and e haus ste 
study, and is decidedly beyond the scope of this small subse 107 
The maximum we can do here is to provide a list of1 issues. Then 
important point in all this would be the inclusion’ of ab bs tract an 
intangible rights within the concept of mal. This has implicat ions 
not only for the entire law of contracts, but also for tl sh 1 law of to f 
and damages as well as for the law of property in g en } mal were wil 


Wil 
therefore, begin with what the jurists state and the 1en n expand th 
concept if possible. ‘ 


d dirham 
i tee 


Partnership with absolute currencies: dinars at 


The Hanafis stipulate that the ra’s al-mal of a Pr jah be currer 
cies. Al-Kasani states: “As for sharikah with wealth, ith nas conditi 
and among them is the stipulation that the capita comprisé nat , 
solute currencies (athman mutlaqah). These are those that cannot 
be subjected to ascertainment (ta‘y@m) in any way! ins ge i agmat 
contracts and these are dirhams and dinars.” As f Or CO] 
(fultis) (change), there is disagreement among juris Abi Of 
and Abi yusuf said that partnership cannot be cor clud 
sis of fuliis, because “the ta‘yin of copper coins is s imilar T it inf | 
that of nuts and eggs. ”3 The reason is that “the prac ‘ice 
in fults is an obstacle in this, which in turn is due to the 
value) from moment to moment. Thus, if we permit harika nt 
it would lead to uncertainty in the capital contribute d. 
the calculation and division of profits.”* According to Muha 


‘That is, by weight and measure, because they have t Pen st id 
mint. = 

*Al-Kasani, Bada’i‘ al-Sana@’t‘, vol. 7, p. 3536. 

%Al-Sarakhsi, al-Mabsit, vol. 11, p. 160. 

‘Loc. cit. 


» method. 


_ Formation of ‘inan with fungibles 


“This topic is approached in two ways by the pai Firs ‘Ss ct, wl whe 
) fungibles offered are of the same species and q 
_ the fungibles are of different species. 


“Fungibles of the same species and wit 
“gibles that will mix completely without a peers 
Partnership i in these is permitted by the Hanz 


- *Thid., vol. 11, p. 161. 
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“The fulis prevailing in the market are not to be subjected to ascer- 


" tainment (ta‘yin), just like currency.”° This implies that al-Shaybani 


considers them currency and permits sharikah in fulis. The obvious 


reason is that he considers fultis prevailing in a locality as standard- 


ized currency that should be accepted at face-value and should not 
be sub fected to weight and measure to determine their value. 

The important point to note here is that the Hanafis do not 
"require any kind of khalt (mixing) for currencies, because they do 
not mix. This permission is for currencies alone, and the hukm for 
other things will be discussed later. The other important point to 
notice here is that currency is something that people are ready to ies 
“accept at face-value, as it is, without feeling the need to subje ectitn 
to some method of valuation, like measure or weight or r some 0 her 


Y ms |, eS 
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He did not mention in the book whether it rtner u 
tween them after mixing will be co- ‘owner rship 01 d 


sharikat al- ‘aqd. He did mention in peek JOGtT sb 


them is co-ownership prior to tem ee nations 5 in t} 
capital, while the partnership accor ding to Mu 
is sharikat al-‘agd ab initio. The t enefit of 
tion is that if they stipulate excess Pro fit for or 
it is not permitted according to Abii } i Yusuf’ 
each one of them is entitled top rofit in p 
share. According to Muhammad, they ny Wi 


of profits as stipulated. 6 
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Loc. cit. 
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This passage indicates the difficulties that may be involved. If tip 
persons mix wheat of the same quality for purposes of partnershiy 
and the price of wheat doubles while their joint wheat is in storage 
it can lead to a dispute as to why one partner should be given profit 
in excess of his actual ownership in the wheat. Al-Shaybni s ates 
that once the wheat is mixed, a shartkat al-‘agd stands conclude 
irrespective of transactions in the mixed wheat. The goal a cord: 
ing to the reasoning of both jurists is mixing (halt). In the case of 
currencies, it is obvious that they do not mix by 4 simple bang, 
The goal of mixing in fungibles of the same species and quality 
not achieved, according to Abu Yusuf, unless transactions take plate 
as in the case of currencies. According to Muhammad, the ais 
achieved by a simple mixing as their is no possibility of | their s 
tion, whereas the possibility of separation in currencies alwé 
_ Inother words, Abu Yusuf assigns such apc the co cone 
» of currencies, while Muhammad does not. 
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‘When the fungibles belong to different i, lis ne 
“possible in this case to achieve a partnership through he mixing of 
the species, as mixing them might mean destroying them or reducing 
their utility substantially. Al-Sarakhsi says: a = = es 


"a 7 


The same difficulty arises when one of the com nodi- 
ties contributed is wheat and the other is barley. The 
sharikah here is not valid whether or not they aatkatity 
commodities. The capitals contributed are fungible es a nd 
these can be acquired at the time of division c bret 
Muhammad makes a distinction here and says that 
contract of sharikah is established only after halt, 
ing into account the value of the mixed produc ; fie i 
value). Thus, when there is a difference in sp Decie, the 
mixed product is not a fungible and is more like “irud 
(goods, property), but as compared to this the mixing of 
similar species leads to a fungible and one des Toy: ing 
would be asked to compensate through a fungible. e.”' 


The problem here, we may add, is one of valuation anc 1 subsec 
disputes arising due to it. Al-Shaybani appears to be sz 
if a partnership is permitted in this case, the valuati ion of 
tals contributed should be based on the mixed product f ; for 
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Thid., vol. 11, p. 162. 
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Whe will be asked to compensate on the basis of the mixed product, 
Yhat is, the value of the mixed product. The Hanafi jurists, thus; 1 in- 
3 Sist On Maintaining the rule of mixing for the creation of co-ownership } 
"and the application of the subsequent rules of daman and sharing of 

z profits. We shall see later that the Hanbali jurists permit the part- 

4 imership on the simple valuation of the separate fungibles without the 

Nyneed to mix. How do they interpret the same rules will be Botnet 

. Pater 


| Partnership on the basis of non-fungibles ( ‘urud) — 


2. The first transaction in a partner 


- We may mention here, that the Haabs alii s later e] 
9Al-Sarakhsi, al-Mabsit, vol. 11, Pe 


MLoc. cit. 
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purposes. Thus, if someone were to destroy the mixed commodities, 


sam ~ 


j AL Sarakhsi Says: rs oe - 3 ‘ =i -: cys" 
Se Bia ico see 
! then ic, 2 eee 
As for partnership on the basis of non-fungibles (sri uri), pene 
ye oe See ‘ 
like animals, dresses and slaves, it is not permitted in ur Pay 


view. According to Ibn Abi Layla and Malik (Go S 
them), it is permitted to facilitate transactions ar F he 
need of people to form such partnerships and b ecause 
the contract partnership leads to co-ownership (mi 1L xing 


ultimately)." But in the book, the causes of fasad are 
listed.° a e 
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He proceeds to elaborate the causes of fsa We may summarize 
them as under: a 


as a 
md 
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q The value of the capital is uncertain. mat his 5 m 
are non-fungible property. Such proper ay ph quire 

consequent profit. As valuation is based upo a - a = 

the result is uncertainty. 3 


I ; 
a) 


3 aip bi ased OL 
a purchase, while the first transac ica in a pat 
upon ‘urud is a sale. Hach partner, the Te 
for the other and seeks to share ep. -ofits of t] 
is not permitted. A wakalah bas el po yn st 


valid. The reasoning is that an é gent f fol 
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and if he is being given some profit, it amounts to a profit fy 
something that he is not liable for. This is against the principl 
of al-kharaj bt al-daman. It also shows that for a partnership L) 
exist, a joint liability must have been created and this is only 
possible by creating joint ownership.™ , 


i 
_ 


3. The value of goods belonging to one partner may suddenly é 
in value due to some reason. This generates a profit for te 
partnership, but if it is given to the other partners, it wouli 
amount to an earning without a corresponding liability for ke a 
(daman). It is also possible that the value of this person's g 7000s 
may fall, in which case the profit generated by the ort 
partners would not be justified for him on the same grou : ds." 

For the above reasons, it is not permitted to form ye stip 
the basis of goods or on the basis of fungibles be ong ing to differes 
species, because this reasoning can apply to the latt ar case at ell 
To overcome this difficulty, the Hanafi jurists have used some ome hiy 

_ (justifying devices). Before we give the examples, it mh necessary 
understand that hiyal have been portrayed in m oc der em literature 
legal fictions, which are usually used to evade th e Ti ridity of the 
law.!3 This is not the purpose of the hiyal, at least in this case, 
they are employed to follow the letter of the law and -o achieve actus 
physical mingling (khalt). ‘a 


se 7 
a) 


1. Hilah for formation of the shartkah with 1 non-fung 
or fungibles of different species. Al-Kas Ani says: “The , 
for the permissibility of partnership in n on fang € propert 
and in each thing that is not ascertained through t nist 
each one should sell half of his Proper oe > half of th 
other partner, till the ownership of each fF er is bal fine 
property, and sharikat al-milk is achieved. 1 After this 
conclude a contract of partnership. This is is permitt 
dispute.” 4 It is obvious in this case tha a both part 
offering property of equal value at the existing rates. 
ever, the goods are of unequal value, andy artnership 


Loc. cit. aa 
Loc. cit. | s : 
"For an explanation of the the real meaning of hiyal see 
the author’s Theories of Islamic Law (Islamabad: IIIT & IF 1 19 
“Al-Kasani, Bada’i‘ al-Sana t‘, vol. 7, p. 3538. 3 
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2. Hilah for combining dirhams anit property. ‘The > h 


The reader may wonder why these jurists — iff 


“18 a). Kasani, Bada’s’ 
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ne basis of unequal ratios, then, the hilah adopted 
ne given by al-Shaybani, in his book a-Makhary 


it is recorded therein: 


| said, “What is the solution if in the case of two per- 
one of whom has property worth 5000 dinars, 
while the other has property worth 1000 dirhams; 
and they wish to form a partnership with this prop- 
erty.” He said: “A partnership with goods is not 
D srmitted.” I said: “What then is the hilah for them 
so that the y become partners with the property that 
they have.” He said: “The owner of property worth 
5000 dirhams is to buy five-sixths of the property Of) uk 
S other with one-sixths of his own property. When 
ley do this, they are co-owners in the same ratio as 
th e property they own. The person who had property ah, 
worth 1000 dirhams now owns a sixth of the entire 
property, while the other owns five-sixthia "12 ae i 
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for permitting this is that the owner of the PIO} erty ae 
sell half his property for half the dirhams of his. omp anion. 
They should exchange them and mix them both s so that the 
dirhams and the property are jointly owned f y the m. [he 


after, they should conclude the partieraiaas contract, whi h is 
then permissible.” 6 


| Cee ome te 
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to such a lot of trouble. Is it not simply an co pro 
Some extent this question is justified, but the jur 
more with the principles of the law and their stri ict ap plic 
Deing aware of the simplicity of accounting s solu tion 7 1ei 
is to create an actual co-ownership. Once co-ownershij 
physically established, the rules of liabilit y and the 
profits can be applied in a very clean r manner. Th 
as discussed in the general concepts, are two. Th 
Creation of joint ownership or co-ownersk p. Onc 
Bemciple of joint liability follows from if 


ir. - Not | 
sated, but the requirements of the } principle 
: ane 
pis Al\-Shaybani, al-Makhary ft al-Hiyal, p. 59. 
al-Sana’t’, vol. % p. 3538 
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are satisfied and the partner as agent is enabled to share profi 
whatever ratio that is agreed upon. In addition to this, all di 

that may arise as a result of the fluctuation of prices or value o 
property prior to transactions in the joint capital can be re 
on the basis of the co-ownership established, without causing ay 
ill-feeling or injustice. This appears important as partnership jy, 


terminable contract and the partner seeing the emergence of pri 


in his capital may be tempted to terminate the contract and resci 
it. This option would be lost to him once the properties are inseyy 


rably mixed. Further, the act of actual physical mixing helps avoid 


many likely disputes when the partnership becomes vitiated prot 
transactions. Some of the cases in which these disputes may a 
have been summarized above. 


Rights in incorporeal property 


In the modern world there are many kinds of property and a: 
rights that did not exist during the days of the jurists. eine of hee 


and trade secrets), goodwill, and a huge number of options. 


all these or most of these rights. This will naturally affect the ls 
law of contract, particularly the law of business temic ij 

The Islamic Fiqh Academy of the OIC has issued rulings wit 
respect to most of these rights and has suggested that they be co ons id 
ered property. Most of these rights are marketable and are ava at 


for transactions, which is an issue discussed in the following se tion 
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If Islamic law has to function smoothly in the modern 
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are rights in intellectual property (copyright, patents, trademark 


concept of mal in Islamic law needs to be expanded to SE. 


these rights must be deemed valid property and made eligi ft oral 


transactions including partnerships. ; aie 
Out of these, the issue of options is somewhat complex a nd needs 
separate treatment, although by making sale with e 


st ONE 
permissible, the Islamic Fiqh Academy has recogni 2 ton a | 


a financial asset or property that may be sold. Other iss a al 


need to be discussed and analyzed in the light of Is lar ami pd 
are those of damages in contracts and questions of product 


Most of these are issues for the theory of cone oh yuld be 


discussed there. 

As far as partnerships are concerned, the only iin tion that 
required for intellectual property is that of creation o co-0 wneral 
in these rights before a partnership is formed. 


“1 
nis should satis! 
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‘the requiremen' 
mmade in the next section. 


Mi.2 Lhec 
The Hanafis stip 
Sayn and not a 

their view, is wea 
"present vaca ally on the spot. The formation of a partnership with 
va dayn (receive 
Mot possible is not permitted. Al-Kasani says: 


‘This means that the partners can go ahead and conelue os tases 


when the transactions in such property are possible. This } briz 
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‘Islamic law. Another suggestion in this regard is 


apital contributed must be present 


alate that the capital of the sharikah must be an 
layn nor wealth that is absent. Present wealth, in 
ith available for transactions, and not necessarily 


ble ‘) or wealth in which immediate transactions are 


Among these conditions is the availability of the wealth in 

the form of an ‘ayn (ascertained commodity). It should 
neither be a receivable (dayn) nor absent wealth. If it 

is so, the partnership is not permitted, neither as ‘inan 

hor as mufawadah. The reason is that the purpose of the _ 
partnership is profit and this is achievable through trans- - 
actions in the capital. Such transactions are not possible — 

in a dayn nor in wealth that is absent. The purpose can- — oe 
not be achieved. The presence (availability) of the goods, — rea 
however, is stipulated at the time of the transaction 3 
not at the time of the contract. The contract of sharikah 


ee < 


ability of the goods comes into operation then.”!7 Peers 
tract even if the capital consists of receivables or wealth that is not 
available immediately, but the contract will have its legal ef peels 


_ t aw yord’a 
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to the next condition, but before we deal with t 


imcorporeal rights. 
q In the previous section we have mentioned i: issuc les pé 
incorporea! rights and their valuation. Here, it is suge costed th ‘hat | 

tights should considered ‘ayn for the purposes 0 f the form 
partnership and their ta‘yin should be under 


| aken b oy 
their market-value. % 
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11.1.3 Partnership concluded with currency is aa ; 
ter transactions in the currency 


The Hanafis do not stipulate mixing of capitals (khalé) prior 
conclusion of the contract, except in the case of ‘urud (non-fingip 
property) as well as fungibles of different species. Al-Sarakhsi say 


In our view, the basis of sharikat al-‘agd is wakalah in 
the sense that each partner is an agent of the other part 
ners in purchasing things with ascertained wealth, Ibis ~ 
for this reason that we stipulate ascertainment (ta‘yin) of — 
wealth at the time of the contract or at the time of pur) 
chase, because wakalah with the wealth ofa partner is not 
valid without it. Without ascertainment of this wealth, 
the agent would be buying on his own (credit) liability. 
Agency, however, is valid without the khalt (mixing) o 
the contributed wealth. The meaning of mixing that a 
sharikah requires is in the wealth purchased (for the part 
nership) and in the ensuing profit, not in the capital itsel 
This is achieved without mixing (of the capital). On th 2 
basis of this principle, if the wealth of one of them wa 8 in r 
dirhams and that of the other in dimars, the parte 
concluded by them would be valid in our view 5 


— 


~ 


ersl in 
f 


vt » 


The position attained by a prospective partner @ oie ‘conta 
and prior to the purchase with cash, is that of ana gent at. He ben 
a partner with purchase alone, that is, with transacti Or ain ers i 
because these transactions by mixing the capital a ae pint | 

ity and joint daman. Prior to a transaction, if the. wealth se de 
the loss is borne by the owner of the unmingled alth that 
stroyed. The other partners are merely agents and | iT rustees u p to 
point. A major reason for this is that currencies cann ot be 


Al-Sarakhsi elaborates further: BY 


If one of them has a thousand dirhams and ¢l e other 
a hundred dinars, then, whether they mix than or the 
do not mix them it is the same, because tk ey ¥ will r 
mix. We have already explained that the m ixing of 
rency is not a condition for the validity of the conta ct ¢ 
sharikah. Each one of them is an amin with re respe 


'8 Al-Sarakhsi, al-Mabstt, vol. 11, p. 152. 
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capital of his partner, whether it is destroyed in his pos- 
session or in the possession of his partner, the loss is to be 
borne by him (for his own currency). Further, the part- 
nership becomes void with the destruction of one of the 
contributed capitals, because the purpose of a shartkah is 
joint transaction not sharikah itself. Thus, if there is an 
obstacle after the contract and prior to the attainment of 
the objective, following the contract, it becomes a barrier 


for the ‘agd (taking its effects).'? 


If the partnership becomes void, as explained by al-Sarakhsi, with 


{ destruction of part of the capital contributed, what is left is wakalah. 
“Tfsome of the capital was used up for transactions, what was pur- 


chased exists in the form of co-ownership between the partners. In 
_ case the partners want the loss to be joint before transactions, they 
= to legally mix the currencies and create joint ownership in them. 
) This is explained by al-Shaybani in al-Makhary fa al-Hiyal: 


I said: “What do you think of two persons, one of whom 
contributes 100 dinars and the other 1000 dirhams, and 

they purchase with this amount.” He said: “This is valid.” 

I said: “What do you think, if one of the capitals is de- 
stroyed after the sharikah?” He said: “What is destroyed 

is the liability of the contributor of the capital alone, 

and his companion is not liable for any of the loss.” I 
said: “What do you think, if they form a sharikah with 

the intention that if one of the capitals is destroyed it 
should be a joint loss. What is the hilah for this?” He said: 
“The owner of the dirhams should buy from the owner 
of the dinars half his dinars with half of his dirhams and 
they should take possession of them and then form the 


ciate 


sharikah as stated.” 7° Spa 


a case of differing currencies, the mingling of capitals dad oaretore | 


the creation of joint ownership and liability are achieved in the a above 


| ‘Manner. This also shows us that if the currencies are the same on 


both sides, that is, dirhams contributed by all or dinars contributed 


Bare 
“by all, mixing is natural and the sharikah is cae by) mere con- 


tribution. The liability for the loss of capital, | be re transactions, 


= vol. 11, p. 163. 
Ai-Shaybant, Kitab al-MakaAarij fi al-Hiyal, pp- ‘S78 
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will be joint. Will the partnership be annulled due to such and if this is left vague, vitiation of the contract is the natural : 
tion? Al-Sarakhsi says: “If each one of them contributes a thous aud consequence. | 
dirhams to form a partnership and they mix the capitals, th What | ae oc ; d uy 
is destroyed is a joint loss, and what is left 3 is (it el | g phe ea ne bes 7 pane eee cr eed pat ¢ ea 
them. The reason is that the mixed capital is common, and what | the antl heed St ). ae not be associated with'a Pers fe 
lost is a loss for the partnership.”2 i ticular re of the profit, like so many bags of wheat. This is +: 

the meaning of the term mush@‘, that is, undivided share in ey 


Today, partnerships are formed in a single currency. All th th t 
would be needed to achieve the mingling of coal would be ne 
opening of a joint bank account.? 


each particle of the entire profit. This ; is clear when the profit 
is in the form of property, fungible or non-fungible. When it is 
available in the form of standardized currency, it should not be 
a determined amount of such currency, like 100 or 1000) but 
a perc nee of the whole. This may also be expressed as one- 


half, one-third or one-fourth. If this condition is violated the 
sharikah is fasid.*‘ 


11.2 Sharing of Profit and Loss in Sharikat to 
Based on Mal 


we Site 


The sharikat al-‘inan does not require equality among partners, It is, 

therefore, possible for partners to form partnership wi thi un equal cap 
. itals. Further, no partner is required to contribute his en entire wealth 
to the partnership, as may be required in a mufawa vadah cc tract. 
The contribution of capital is left to the discretion *) fie caries 
in the ‘indn contract.*4 In addition to this, the « del livery of the cap 
ital by one partner to the other partners is not a condition for the 
formation of ‘inan.*? The above statements are vali lic x yhether or not 
kafalah is stipulated in a partnership. ee 


11.2.2 Conditions of profit that are permissible © 


In the chapter on fundamental concepts, we have studied that the 
bases for entitlement to profit are three: wealth, labour and ¢ dam in. 
We also qualified this by saying that co-ownership and da: anit 


mers = 


iWerlie the idea of wealth and are implied when wealth i is ¢ ieee the : 
scapital of the firm. Coen 


+ ae 


» When the parties stipulate profit in proportion to the e ca pital con- 

_— viributed or in excess of it or loss, it is permitted whet work at the 
11.2.1 Conditions pertaining to profit sharing must be ex- "partnership is stipulated for one partner or for woth I ’ the 

pressly stipulated a ‘contributed from both sides is equal and excess profit is sti tip wala 

or one of the partners, it is permitted even when Ce rk is stipul a 

Yor both partners. This condition, however, is Op peor | by Zuf 

Further, entitlement to profit on the basis of wealth be COMES _ 

"by merely stipulating work for the partners, but t bh 1is stip u 


: a mot require that the partners should actually w work for tl 

q a fits is 
1. The ratio of profits must be stated specifies ally. If this is le = Thus, fama ae lm 
vague, it leads to the vitiation of the partner rs, i p. The reas) Set eo oe 3 ir ae ir 

is that the main object of the contract is the s sharit ag of profits ‘of excess profit for a partner 1s p 


There are several conditions that are specific to the sharing ie fpr 
and these conditions must be expressly stated 1 in the contract 
wise the ‘inan contract will become fasid. The COI nditio ns are g ive 
below: 


3 sad 
Tau i ne 
tel -_ 
eral 


way 


reer ny 7 4 26 
*1 Al-Sarakhsi, al-Mabsut, vol. 11, p. 167. Loc. cit. 

— , 27Toc. cit. 
This is the opinion of this writer, and others may have ob »jections to i 


ns to it a . 
*“This needs some further explanation, which will be taker 1p under the dis ae vol. 7, P- S559: 
cussion of the mufawadah contract in the next chapter. _ Nay Ibid., vol. 7, p- 3546. 


24 Majallah, §1365. ae 
*5 Al-Kasani, Bada‘ al-Sanda x‘, vol. 7, p. 3541. 
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3 Majallah, §1370. a: q 
*?Tbid. §1371. a is : 4 
*°Tbn al-Humam, Fath al-Qadir, vol. 5, p. 22. 
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1. When the contributed capitals are equal or are unequal, actually work. It is, therefore, permitted to prevent 4 partner 

iat is stipulated for one of the partners, the stipulation on ‘The details of thisi are coniakiaas 
2. When the capitals contributed are unequal and proportion) The situa’ isted above are exceptionally useful for analyzing 

work is stipulated for the partners, that is, more work for the the contract between the shareholder and a corporation. 

partner with more capital, and thereafter excess profit is sip 

ulated for the other partner who contributes less capital ay meii2.3 ‘Th stipulation of loss 

work, then, this stipulation is not valid. Whether superior sil 4 Be earins 

of this partner is being taken into account or work 1s base _ 


upon the man hours put in is not very clear. It appears th 
superior skill should be taken into account and not a 
man hours contributed. 


y ee 


3. When the capital ratio is unequal and work is stipulated fr 
one of the partners alone, while the sharing of profits a I 
portional to the capital, then, this stipulation is valid. T 
relationship, however, is no longer that of sharkat al-‘indn, 
but that of bida ‘ah3} If, on the other hand, excess profit 
stipulated for the partner who is a sleeping partner, | age 
stipulation is not valid, because he would be enjoying 
without a corresponding daman or liability for loss. 


aa 
4. If work is stipulated for one of the partners alone, wi . ret 
the capitals are equal or unequal, and excess wee iy tipn 
lated for the worker, then, this relationship will take th a 
of mudarabah, and will no longer be considered ald 
‘énan.32 About this condition, the author of Fath | ais ays 
“If the entire profit is stipulated for one of them vit isa Dot pet 
mitted, because the contract then moves out of t he dom nain of 
sharikah as well as mudarabah and becomes a gé rdit the the profi | 
is stipulated for the worker. It is as if he has. ziven him bis : 
wealth as a gard so that he (the worker) may hav the et 


profit, and it becomes a bida‘ah, if it is stipai or 
al-mal.” * 


7 


r th 


This discussion shows that wealth alone is no 
profit and work must be stipulated, even ifs a pa a: 


a 


Stipulatin this in a contract would be superfluous. If, however, an * 
unequal ratio for sharing loss is stipulated, the stipulation is valid % 
absolutely. ‘'his point is extremely important for understanding the 
) problem of limited liability of the shareholders of a corporation as 
aa e limited partner in a limited liability partnership. Limited 
ADILItY < 


» following capital contributed. This will be taken up im detail ater # 


q the partners to actually work. A partner has the ri 


» Of sharing profits stipulated in the contract. If work is 


F with the work sharikah, if the working partner is allo 


md ? 


f loss always follows the ratio of capital contribution: 


ally boils down to a violation of this condition of losses 


11.3 Stipulation of Work in ‘Inan Based Upon eal t — 


Sharikat al-‘inan requires that work in the capital of the pe Dar 
be stipulated for all the partners, but again it does not 1 


require all 7 ae hae 
Ye ee 

ee sive u nbd 

work in the partnership with an excuse or even without ane 


This act of the partner, if committed, has no bez 


i 


ine > on t] the T ati a 

stipr ile 
for one partner alone, the contract will not be considered a 
al-‘inan, because of the lack of the requisite condition ons 


' lationship between the parties will become a muc arabe th r . a 


- 
: 
me ._<+ 


ratio of profits. Otherwise, it will become a bida‘ah th if the 
tributes his work without profit (that is, wher n the pr prof 
Is proportional to capital). aa 

The Pakistani law, and its parent eeasy ee per 
partner who does not work, though his li 
that of any other partner, unlike a limitec par net 
ity partnership, where that is permitted - Such 
the right to work in the partnership if h he choos 
with respect to a general perineal recogni 
According to Islamic law, on the other han i,t 


¥ 


: ¥ ie 
34Dart of it will be discussed in Ce por ations 


~* «= = 
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of the partners will be a sleeping partner is not 
of the Pakistani law should be changed to say that ¢ 
to become a sleeping partner by agreement of all the | 
the partnership is concluded. As for the limited lia 
called al-Sharikah al-Tawsiyah oe in Arab lz 

only on this ground, but several others.*° a 


4 t 


11.4 Powers of the Partners in a Shar rikat 


Based Upon Wealth 


The Hanafi contract wakdalah requires that the h rg q 


formance) of a contract undertaken by 2 partner sho 0 ile 


him. Thus, if one of them purchases something, or "e 
takes possession of a receivable, then he is the on e 
sued with respect to claims arising from such transactic 
i is he who has the right to sue third parties for all clair 
with the contract he concluded, and his other partne 
be involved in this.°° This is the case when the s ar ik 
based upon wakalah alone. If the contract is based upe 
well, then, the rest of the partners can also be 1ed ¢ 
they will have no right to sue third parties. The exere 
| (khiyarat) and the returning of goods on the basi $0 
bi-al-‘ayb) are rights that belong to such a partner. Li 
_ one of them has sold cannot be returned to the other | 
The rules for transactions in an ‘inan 


 wakélah alone are as follows: q 


ee 
, > - = ) : | ) : ; 
¢ A 


1, Each partner has the right to sell the goods ¢ f tl 
cash as well as for credit. Likewise, he has the rig 
for cash or for credit. He possesses this right 
cations, that is, it is unrestricted, wf! ele c 
of sharikah itself and does not need special p 
the other partner(s) for doing so. If, how wev ar, t 

ner specifically denies him this right to buy a and 
then, he cannot do so, otherwise he would be hi 
personal account.*® | 


**The details are to be found in the study mentioned a | 
: % Majallah, §1377. | 
fe. Ibid. §1378. a 
_—«- *Thid. §1373-75, 1383. | 
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2. Each partner has the oa 
purchase, as well as for allo z 


A partner has the right to e into contracts of sjérah anc 
the nn Zl | 


. A partner also has the ri 
by way of mudarabah, because sharike 
business organization, ¥ while a 
mudarabah is less than a shartkah 
in the latter.°%9 um 


« 


. Each partner has the righ ht t 
on the basis of bida‘ah. 


. A partner has the rig ght to tr 
and to charge his expenses to ¢ 


. A partner has ther cit toe er 
goods of the sharikah s0 


. A partner has the ri 


- He has the right to g 71V ive ’ 
bailment con : 


a, ar @ aa wee . —_ A : _ , 
= : ; . . 
a 


a FS 2 
LO i Lilt 


A partner does not have the follc 
1. A partner cannot ent. 


~~ 


wealth of the pz rt rnersh p 


r 


2. He cannot mix up his goc 


otherwise he will | be liat 


rr. 


3. A partner cannot gi Zive é 
partnership, nor can hi 
to be noted | ere tha: th 
interest and without a. 
a gard hasan. No tl 


amic 


— 
: 


140 


of the partners will be a sleeping partner is not valid. ” ! I 
of the Pakistani law should be changed to say that one m 
to become a sleeping partner by agreement of all the par 
the partnership is concluded. As for the limited liabi ship 
called al-Sharikah al-Tawsiyah al-Basitah in Arab boii t is void, not 
only on this ground, but several others.* 


11.4 Powers of the Partners in a Sha ‘ 
Based Upon Wealth i 


The Hanafi contract wakdlah requires that the hugial (righ 
formance) of a contract undertaken by a .partner sho ld Pais 
him. Thus, if one of them purchases something, or rents services; « 
takes possession of a receivable, then he is the one who has to be 
sued with respect to claims arising from such transé | 
it is he who has the right to sue third parties for all ¢ 
with the contract he concluded, and his other ps 
e involved in this.*° This is the case when the s aris 
bs sed upon wakdlah alone. If the contract is based u if 
? well, then, the rest of the partners can also be sued as sure : 
they will have no right to sue third parties. The e rie 

(khiyarat) and the returning of goods on the basis of de 
 bi-al-‘ayb) are rights that belong to such a partner. | Like 
one of them has sold cannot be returned to the other ian 

The rules for transactions in an ‘inadn based oan 
wakalah alone are as follows: : 


] 


LIONS. Lil 
co a 


om A 

“a a Zs . = 
—S , 
—_ 

.) 


A 


da /) 


1. Each partner has the right to sell the goods of the sh 
cash as well as for credit. Likewise, he has the right tor 
for cash or for credit. He possesses this right ; 
cations, that is, it is unrestricted, by virtue o 


of sharikah itself and does not need special p 


La 
LSE 


orn r) ‘ U co 
the other partner(s) for doing so. If, however, th ne ot! 
ner specifically denies him this right to buy and sell o 
then, he cannot do so, otherwise he would be he d lie | 


personal account.*® : 


**The details are to be found in the study mentioned above. 
36 Majallah, §1377. | 
S"Tbid. §1378. 

*Thid. §1373-75, 1383. 


_A partner does not have the follo 
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at ote eit 


fo 
} 


\ AUL 


2. Each partner has the right to pasited an a sale and 
| es ct p ns. 
ae 


purchase, as well as for all other ¢ a 

3. A partner has the right to enter into contract woe of #arah and 
* = iat 

the hiring of all services. ae 


site 
» ©, 
: - 
bo hae 
wealth of the sharikah 
D e we. h of the OG ba 


kah j is the T 


—s a) 


4. A partner also has the right to im est 
by way of mudarabah, because : 
business organization, while m nudarabah is its offshe 
mudarabah is less than a shartkah and is, therefor 
in the latter.*9 ae 


ELSE Fae GC. 


0. Each partner has the right to § “40 ra re the w ea 
on the basis of bida‘ah. be 


6. A partner has the right to t travel el on account 
and to charge his expenses t yeie account ¢ 


7. A partner has the right to. enter Into 1g 
goods of the shartkah wi y ‘ke _ 


8. A partner has the right toc conclude cot 


9. He has the right to give te r oods on ¢ 
bailment contracts. : 


- - 
— 


4 
ss . 


1. A partner cannot enter into anothe 
wealth of the partnership. 


2. He cannot mix up his { goods with : 
otherwise he will be liable fo al 


‘a; 


< 


3. A partner cannot give a gq 
partnership, nor can be 
to be noted here that. 
interest and without af ixed peric 
a gard hasan. No other ¢ ate 
permitted by “a aw. 4! 


acce ‘} Av - 


he té 


* Al-Kasani, alt , vol. 7, F 
“Loc. cit. 


“'For a detailed analysis of th he is 
Concept of Riba and Islamic E i nu 
tt issue in the context of ¢ 


—s . 
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ee | 


4. He cannot purchase on credit beyond the li imit imposed by 
assets of the sharikah, as this would amot unt to istidanah 
which special permission is required from he otk 

In the general ‘“indn partnership based upon a genera. 

a partner has the following additional POWErsig 


1. He can pledge/mortgage the assets of the. 
accept such pledges (rahn and irtthan)) 


2. He can enter into a contract of varia vith anoth 


A) 


account of the sharikah. sa 


3. He can mix his wealth with the wealth < of the F pal 


He cannot do the following:* 


a xs 


1. He cannot give a gard or accept one for tk le par 


. He cannot destroy the property of the pa rtnerst Ip ¢ 
" 


injurious way. f 


3. He does not have the right to gift the property *) 
ship. This is similar to the stipulation o mg ard, 
an act of tabarru‘ or the gifting of the use of 


undetermined period. a 
i 


4. He does not have the authority of istidanah, th 
on credit beyond the assets of the corporation 


In an ‘inan that is based on kafalah, all the abo 01 
apply to the partners, except that the partners have 
istidanah as well.*? 

Now all the stipulations about what a partne ar r cal 
authorities, can be granted to a partner, but through 
sion or express stipulation at the time of the contrac 
is prohibited by the Islamic law of contract in genera 


42 4)-Kasani, Bada’t‘ al-Sana’t‘, vol. 7, 3561. 


‘8This is based on an iS licaiioa of the principles used t 
not revealed too many details about this form. 
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11.5 Liability of ‘Inadn Partners for Debts 8 


‘In the fundamental concepts, we have already dis 
tion between the right of a partner to raise d lebts throug 
purchases when he does not have authority a * istidanc 
when he does have such authority. We also ¢ liscus 
tinction between istidanah and the additionz 
kafalah. Let us reiterate briefly what we sale | earlier. 


2. When the managing partner : 


ang st the 


aaa og 
saa ~* - 


ssed there the d ~ 


~~ = se 
> : es 
T Ti 


x i) Sc 
mth pow ¥ULO < 


In an ‘inan partnership: * 

1. When the partner does not po se 
trdanah. When the partner does n ot os 
not permitted to go beyond the li d by 
of the partnership. The assump ion is t hat : fis lia 
never exceed the assets. In such ac Se. ae lia 
to the extent of the capital contribu ted i by. partne 
however, is not to be construed. as limite dd liab lity 1 
Recomian obvious when due to s as 
and the liabilities are still outs g, 
goods purchased are still to be m ade. T 
have to contribute more funds i in proportion to tl 
meet these liabilities. The liabili ty in suc an eve 
joint not several. By several li iability W : 
can be sued separately for the entire li bilit 
case in Islamic law in sharikat  al-‘inan based or 
As the huqtg revert to the | parti iners de 
they are the only partners wh o can 
like a managing partner, had Dee! de e 
only he will be sued. This ¢ gt oT 
all the other partners, who ¥ will t] 


t imp 


Ye --—-.=~= 


a 


happen that the partner gn ng a 
profits buys in excess 0 " the » limi 
there is a loss, it is this f oartne 
excess amount. All the } pre fi $m .C 
will also belong to this ) par irtner. 
liabilities exceed the er ar tie a asse’ 
assets will be used up: or meet 
and what is left over will be 
the transactions. — 
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The other partners will not be asked to pay anything more |y 
this limited liability? The answer is yes and no. Yes, it is limite, 
liability with the condition that the firm still holds th 
assets equal to the original capital contributed by th 
partners. This means that the partners actually pay tl 1rou ch 
the firm what they originally contributed. If the firm h 1a8 00 
assets left, the partners will have to pay more im propo tion t 
a ratio that is determined between liabilities based on legal act cts 
and liabilities based on unauthorized acts. A further com mplica. 
tion is added when the actual meaning of tstidanah i nalyzed od 
Suppose that Microsoft started with a capital of 3 million dol- 
lars. Today, it owns assets worth billions: Is’ ist idanah limit od 
to purchases worth 3 millions always or does 1 it ext IO 

net assets shown at any time in its balance shee tt. C e would 


assume it is the latter. 


This is a somewhat complex problem and it ma) aaeibe tb 
way in which the concept of limited liability car n be -acce ted 
Islamic law. It is, therefore, in need of ijtihad. The on Ig giv give 
by the Islamic Fiqh Academy of the OIC on limited liabilit 
one such 1jtihad, but it is not clear how they hav e arrive 
decision.** The proper thing to do would be to lay fe 0 vn 
principles that explain and systematize the concept 
for such principles is obvious, because the cou ts ne | 
cases based on such principles and to develop the e 
further. Further, businessmen and their leg zal ad ser need ti 
design new forms of transactions and institutions and it is thes 
principles that will come in handy not simple: ae eI ne its abc 
limited liability being valid or acceptable. T he fo ol 
principles are, therefore, suggested on the pr 
liability. 
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(a) When a legal or natural person hands c vend 
agent for business purposes with the & 7 
that the liabilities raised in the business s 
the amount delivered, there will be no 
such principal beyond the amount deli ered r 
ple is a limitation on the existing law of ag ger 
be operative only when a relationship of of ka 
coexisting with the agency relationship. 


: 
« 


j 
urthe =f 
; 


; 


“4 Majallat Majma‘ al-Figh al-Islami (1992) 7:1. 
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Several. Whoever out of the fp 
to the other partners. : 
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If the agent violates this stipulation, all profits resulting 
from the illegal part of the act will belong to the agent 
and the principal will be entitled to profits from such a 
transaction to the extent of the amount delivered: 


When such a stipulation is made by the principa | i : 
accompanied by an additional presumption t at an 
of the capital or assets delivered due to a natural cala EY 

re : 


(force majeur) or other reason is a business | nazé zard aris- 


* 
a 


ing from the negligence of the agent. The pr 1nCIp; al will, ss : 
therefore, not be responsible for the liabili ties -s arisin sing a asa 


result of such loss beyond the amount deli iver ed, however, 
the agent will not be required to compens: ate the princ 2 


for such loss through daman. a 


anal : 
' ' y 
Vial 


om, 7 


ins 


Lac 
=. 
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The above principles will apply only when 
ship is created in the wealth, that i 1s; t ne age 
the wealth in his own name on beha If o the princip ip ipal 


3. When the partners grant istidan ah ee the 
partner. The granting of istidanah ay auth oT ority 
managing partner to exceed the limit i imposed by. tl 
of the firm (or its assets if that is pos sible) and 1 to purchase o1 
credit beyond this limit as well. When the e partn ners g pra t th 
authority, they assure the mana 4 | at the iL 
liable for the debts in excess of the c lin 
limit, then, as already explained, t » relationsh 
partners 1s governed by kafalaf The lia 
joint and several. This means tha : t the trai ni 
be sued in any case, because the vert to hir 
other partner(s) can also be’ sued ind dividually now 
sureties for the transacting yar ner. rae the | 
sue all the partners jointly as a which is joi 
liability in this case is unlimite : 
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1.5.1 Liability when the ‘t: za lig based » 
well as kafalah 


iz bho 


= 
1an ‘inan based upon kafalah along wit 


that the partner has the right ¢ of  istidae nah 


itself. The liability created in this type of 
rtners pa. 
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11.5.2 Conclusion about liability of partners” De ad 


The main conclusion we may draw from the above ¢ iscussion i ha 
the liability of the partners in a contract of ‘ “nan is un ad 
case. They are liable for the debts of the sharikah - a ae arth rt en 
are acting according to and within the authority gr antec ti 

The only case of unlimited liability is one in w which the tran 
partner has acted in contravention of the authority aT Oa A 
other words, when such a partner abuses his authority, th oats yo 
the other partner is limited to the extent of their. ee - In fact, th 
have no liability for the debts arising out of the unlawt ful transacto 

If this case of limited liability is extrapolated and applied to t 
modern corporation, there will be severe limit ations . Further, n 
general principles will have to be laid down | h route ad. Som 


atir —s ' 


{ 


_ example of an unauthoraee slave) who acts 1 ni wiully y ina mate 
business.*° This analogy is defective, and it < a ars that the cc 

‘of limited liability can be introduced only i in a a sae isla 
the corporation. ’ 
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11.6 Sharikat al-‘Inadn When the Subject-matter 
Work ‘a 


. 


Al-Sarakhsi says: “Sharikat al-tagabbul is found when two ¥ 
participate in the acceptance of work, like tailors or butchers 
so on. It is called sharikat al-abdan, because tk Ire ey perform 
labour, and it is (also) called sharikat al-sana’t Hi, bee De af et 
is their skill.”*° This partnership, as explained in n chee : 
partnerships, may be ‘inan and it may be mufat jadah. In this 


we will examine its conditions when it is One 


; 
os 
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11.6.1 Work for which this partnership | is not perm 


We will seek al-Kasani’s help in explaining this po oint 


“5S. M. Hasanuzzaman, “Limited Liability of Sha are i olde : 
spective,” Islamic Studies 28:4 (Islamabad: IRI, 1989) 35 eet 
Usmani, “The Principle of Limited Liability From the Ss hari 
Horizon, Aug.—Sept., 21-22. This opinion has been analyz 


reasons in Corporations and Islamic Law by this author. — 
*°Al-Sarakhst, al-Mabsit, vol. 11, p. 152. <@ 


TAMIC LAW 


Itis possible, however, that in the mubah cater ther eiss : 
that requires joint work, for example, hauling a hug 
person cannot move. In such a case, it is obvious that 1 


11.6.2 Partnership is valid in the t benefits 


If the owner of a shop conclude A partn 


M7 A)-Kasani, Bada’s' 
“Ibn Nujaym, al-Bahr al-Ra’iq, vol. 5, oc 1 
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As for ‘inan (with labour), none of the above stipula- 
tions is made for it. The only stipulation made for it 
is that of legal capacity for agency. This is what Abu 
Yisuf related from Abu Hanifah, saying, “Dhis shartkah 
is valid in each thing in which agency (wakalah) is valid, 
and it is not valid in things in which agency is not valid.” 
This excludes sharikat al-a‘mal in free (mubah) commodi- 
ties, as in hunting, gathering firewood or dry grass in the 
wilderness, as well as wild fruit in the mountains, and also 
prospecting for minerals in the land, and whatever resem- 
bles these. If they participate with the condition that the 
hunt, the firewood, or the water gathered, would be sold 
and the sale proceeds would be shared by them, the part- 
nership is fasid. The reason is that an agency cannot be : 
granted in these things.... If they do participate im this” oe i i % “Seats 
manner and each one acquires something (with labour) — 
individually, he is acquiring ownership for himself, be- — * mi? a ty : 
cause the basis for establishing ownership in permissit le: ts ie i oe, 
(free goods) is acquisition and possession. Bach \ one ¢ of a 
them here has acquired these nde Se ie gah 


‘i 


ge log tk hat Fane , 
what is 3 ti aking 
atialien 1an. Ibn 


+ 
— > 4 
_. Sees ee a ee ee Ae: 


2 is sharikat al-milk in equal shares and not pel tka 


: i explains further that “a partnership betw on workers is n t 
4 nor that of reciters in recitation nor a p artne nership in begging 
ause agency for begging is not valid.”*#° 43 
This shows that the partnership is valid 1 nee everything 
except those things that are dependent upon a purely individu 
Etiort and do not accept agency. 
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Al-Sarakhsi says: it cal ‘ae 


workman that he will give him v work d the iD of 
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be shared equally between them, the partnerships fasid ‘ : 
according to analogy, because the capital of the owner of — | 
the shop is the utility (manfa‘ah) of the shop and mandfi 
are not suitable as capital for partnership: Further, if t ie 
person accepting work is the owner of this shop, then, the : 
worker has been hired by him for one-half profits. T us 
is indeterminate and uncertainty renders) the gam bt 
tiated. If the person accepting work is the worker here 
then, he has hired his sitting place in the shop foror half 
profits of his work, and this too is indetermimate (me maj hil), 
He (Muhammad) undertook istthsan in this case é < per- 
mitted it as this is a common practice among the people 
without any disputation. Denying the people what they 


are used to leads to hardship. In order, therefore > to'repel 
‘ with the conce t of mal, it will TO D. ms ¢ of KI he if anc 
this injury, this contract is permitted, because the ere is no Pp give r 3e to prob i ee, 


/ creation of joint liability. Treati as an independent ¢ 
text that declares it void. In addition to this; the Pee le Be it to be x subeertall nt fa in a ee 
¢ y be ne , Ul hig ahi ~t Labitl 


ed of such cont aN i] ? cae 
in town where the people do not know him nd are not The Majallah makes a eh... 
; ak further di stin 1ct10n | 


ready to trust him with the their goods, but the y would ! the acceptance of work and partné ship ee 
trust the owner of the shop with their goods whom they ‘is permitted, while the latter s not can bon 1905 ; 
do know. The owner of a shop does not in practice pror ide DT two persons form a partnership on “ae Sane 
such a free voluntary service to the workers. In) alida ‘ing ‘work when a shop belongs to ¢ a ca 1 ee 
this contract, then, the objective of both is attained: tools to the other, the partner: i i id. Auf 
the worker is able to get compensation for his work/an the partnership is formed on the condition of 
the people are benefited by the value of his labour. Th partnership is valid, but if it is forr ed fe shat 
owner of the shop is able to receive the compensation: Wages belong to the owner of the anima 

his shop. The contract is, therefore, valid. ee an é 


as a basis for commercial law. The contract based upon “urj has 
been permitted here not merely upon the basis of ‘urf, but after 
"justification through istihsan based upon necessity and need. ‘Those 


) passage very carefully. Fxg 


«3 


ased Uy ID on n |; ab our, 


© entitled to part of the profits in a par 
" as compensation for the use of such prop verty. Does this $ provide 2 us 


_ be included in the concept of mal that t is Cc now. eee da 


Sprott. We would suggest that it be ti 22 ated as an inde nt basi 
for entitlement to profit. This will enab ga pec ompe posted mp 
: ‘rately from profit in a sharikah based on wee th | sl fit is merged 


_ 


=— “Se * — << 


Operating here again are tho e of Re mar 
cess compensation for the owner of the shop ) is g liability and khalt or the mi ing z of : 
this case, because he agreed with him fo the . USE not subject to khalt, and belongs | to rh 


J 


the owner alone, he is the one ¥ ho is liat 
wages must, therefore, go to him. 1 Ft : 
status of subservient capital ar d joint lia 
‘acceptance of work, the probl 2m is sol 


shop and supported him with his goods. Perhaps 8; 
also contribute something in terms of labour, like: 
accepting goods and cutting them (by patter "a and 
handing them over to someone else for half wages. s1 i 
this reason that he may be entitled to more. TI appears to be saying; name Qe it T 
sibility of this contract is identical to the } ermi s1DIIt creates a joint liability for | th ae erform 
of the salam contract. The shar‘ permitted i it due by the sharikah. 
need of the people for it.*? 3 


. 50 Majallah, §1395. 
This lengthy passage not only explains a basic pomt) 


upon labour, but also the methodology to be 


 Al-Sarakhsi, a-Mabsut, vol. 11, p. 161. 


who plan to use ‘urf by itself as a source of law coe on 


' Coming back to ‘inan based upon labour, w note | from eth ae M k , 
» 526° that ‘urud (property, like shops) 0 or tool a 1d mI ) em en ts are ein 
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i with an independent basis for entitlement t to pro a fit? Is each Ds 
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this injury, this contract is permitted, because 
text that declares it void. In addition to this, the 
are in need of such contracts. Thus, a worker mays 
in town where the people do not know im a nc 
ready to trust him with the their goods, E but 
trust the owner of the shop with their goods ' 
do know. The owner of a shop does not in practi 
such a free voluntary service to the workers. a 
this contract, then, the objective of both is at 
the worker is able to get compensation for his 
the people are benefited by the value of his lat 
owner of the shop is able to receive the compen 
his shop. The contract is, therefore, valid Ey 
cess compensation for the owner of the shop” 
this case, because he agreed with him fo th 
shop and supported him with his goods. Perhe 
also contribute something in terms of labour, li 
accepting goods and cutting them (by pattern 
handing them over to someone else for half wa 
this reason that he may be entitled to more, 1] 
sibility of this contract is identical to the pe 
of the salam contract. The shar‘ permitted i 
need of the people for it.*9 % 
This lengthy passage not only explains a basic pom 
upon labour, but also the methodology to be usec 
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person accepting work is the owner of this shop;thet 
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as a basis for commercial law. The cont: 
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with the concept of mal, it wi ll give rive } 

creation of joint liability. Trea ‘ing it. 
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like labour with wealth is deem a a sul 
The Majallah makes a further distir 
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“If two persons form a partner 2 iT 

work when a shop belongs t O on 
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the partnership is formed o n the 
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11.6.3. Similarity of profession is not 1 neces $sar} — 
‘a ‘ r work, cut the cloth according to pattern, and t h en band it. 
en his partner for stitching and comple ss ut ag 


Zufar said that this partnership is ne Xt valid d, unle 


profession is similar, like two butchers or two tail 
is based on the issue whether partnership 1s perm 


two different types of wealth, as it 1s im our view alse No partner can be forced into personal p er Or 
on whether it is permitted in two types of labour, It i ie accepted. If he wishes, he may do the ¥ 
not permitted in his view in two diffe rer t type delegate it to another. If the customer stipula 
or in two different types of labour. The corre Ww I Bork by a particular partner, in that case the e pa 
ours, because entitlement to compensat on in th : : (because the customer is always right) 
sharikah is based upon daman al-* am be sing liat 

performance of work accepted). They : are 
‘amal, whether the work is identical or diff 
the Mighty, the Powerful, knows best. 51 


Al-Kasani says: 


the work accepted we him 


ia 


" 


The third condition: performancelahtla 
of each one of the partners 


bt. 


ndaament 


We have discussed in the topic of 
hugtgq of a contract revert to the p ae 
sording to this, only the partner acce epting ork sk 
for its performance. We also discussed he § sta temer 
Where he elaborated that this rule he as bee cha 

l-‘inan based on mal through istihsan. Thus 


The principle in the previous arseranii wh 1i¢ 
‘tance of work (tagabbul al-‘amal), is given a mor 
here by al-Kasani. He calls it daman al- ‘amal, ¥ whic 
for the performance of work accepted, or liabili 
of contracts made by the partnership. This is s the 


tlement to profit, as has already been explained int equired to perform the work é 
concepts. a er this problem, we realize the at 
a peenciple of daman al-‘amal. This, then, is 
y from principle, that is, givin gu p at str! 
' rinciple 1 
The conditions for acceptance of work in an “nan pa _ The operation of this principle a ilso shov 
upon labour are divided into acceptance of work lons are ignored there would r mee a mi | 
egating it, and the liability of a partner. nese a hip based on labour whether it i s conclude 
rately in three subsections. “eg : ajalah, or even as a mufawadah . The 
s stihsan based on the principle of da la 
become more or less a koa the ot 2 er ji 
ccepted. i p 
_ The Majallah, in section 138 
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11.6.4 Conditions for acceptance and perforr 


The first condition: each partner has th e righ 
work and of performing it a 


Each partner has the right to accept work on Bal al 
and then to perform this work himself on behalf. 
It is also permitted that one of them accepts 3 WOI 
performs it. In a business that requires mixed lab yu 
be accepted by one and then performed jointly b oy t 
in the tailoring business, it is permitted to o: n 


Each partner is the a 
of work. For the work a i 
performance is binding upo 
‘Inan by way of shar cat 6 


~~ y= 
: ’ 
' 


2 Majallah, §1386. 
531 oc. cit. 


*? Al-Kasani, Bada’s‘ al-Sanai‘, vol. 7, p. 3551. 
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mufawadah with respect to daman ; via I. Thus, the profit is due to acceptance of work and not ———- 
work accepted by one of the partners may be demande: participation. The acceptance is (presumed ei 


. 


by the customer from either one he che oses. Bad | partner both. even if one of them works.”>” 
is (legally) bound for the performance 2 of 
does not have the right to say: “This w 
by my partner and I have nothing to 


yvOrK The underlying principle here too is that of daman al 
ey 


The third condition: bearing loss through ¢ lamé¢ 


J 
> 
« , 


This conditions arises from the direct appli a te) on of v v 
Whas called daman al-‘amal.*® If the goods deli (0 the partnershir 
are rendered defective or are destroyed by th a fone yartner, h 
is liable for these goods along with his the rtner in accc 
dance with the ratio of liability. The custom r uti ‘lizing their s 

Sues either partner he chooses. The boa il be = ee for the par 
nership and will be divided in proportion to | 
example, if they participate in the acceptz 
performance in an equal ratio, the loss w il be be qu 
shows that unlike partnership in wealth, wher sf foll 
ital contributed, the liability for the performan of we 
stated explicitly in the contract. The ra ‘io fi nixed ve tr 
performance is what will determine t the ratic i for sh 

is obvious that if such a ratio for dc ma n al-‘amal | 

be presumed to be equal. i 


Section 1388 further states that: ““Inan in of s 

takes the hukm of mufawadah, in the deman | for r COMT 
the customer for full satisfaction of the clai im for or wage 
is absolved of this liability by paying to eit] ner one ¢ 


11.6.5 Conditions for sharing profit a d lc 


ithe first condition: division of profits by stir 


le partners divide the profits among tk em in accor 
9s stipulated, whether equal or unequal. If th the: 


in Fork and inequality in profits, it is perm thes | 
partners may be more qualified in his profes 
work.°® 


i 


The second condition: no requirement of di 


If one of the partners does the work and t ae , oth 
to some excuse, for instance illness or journe 7, OF 
cuse, the profit will be divided according what th 


In other words, this lack of work will not affe aC’ th 2 sha 
Al-Sarakhsi says: ’ Contractual capacity 


Ft 


11.6.6 Legal capacity, relative 2S as partner: 
of partnership 7 


idl, \'\ ) 
e 


, 
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| We have stated above that shari ikat a al-‘inan 
In the case of partners in work, if one « ‘i f tk 2 LL. the same hukm as mufawadah | or tha t oO: 


or is ill, or does not work, while the oth he contract of kafalah. This pertains to contrac 
the profit is shared by them as stipul a 1am ing for performance(mutalabah), ° work : 
the tradition from the Messenger of A therefore, necessary that the pe tie to 
a person came to his and said: “I we tual capacity for kafalah? We have 
and I have a partner who prays io cae ES books, but it is evident that 1 f the partnel 
Messenger of Allah said: “Perhaps your W tis necessary that he have such le 
because of him.” The meaning here is " enti the minor who does not £ posses ass leg gal 


57 4|-Sarakhst, al-Mabsut, vol. 11, pp. 15 
58See section 11.6.3. 
59 Majallah, §1393. 


** Majallah, §1387. See also al-Marghinani, al-Hid 
jaym, al-Bahr al-Ra’tq, vol. 5, p. 182. 


°5 Majallah, §1388. 
*®Thid. §§1391-92. 
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Partnership among relatives 
Section 1398 of the Majallah states that this epee 
possible between a person and his immediate family 


in his charge or is dependent upon him. It says that ‘if perso scales | 
his son work together in a similar profession, then, the ance 
belongs to this person and his son will be deemed his aor porter 
The reason appears to be daman al-‘amal, and { ne performanc rmancs of 
the contract will revert to this person, his son b sing ; dependent we | 
him for such performance. Thus, the creation of ay Lee 
is pointless when the bonds between the two are much stronger 


11.6.7 Duration of the partnership 


Ibn Nujaym, transmitting from al-Khantyah, § says that a duration 
for this partnership cannot be stipulated.* This appears to be 
ic cal, because as long as contracts that need to t be per : 
eiending daman al-‘amal would work against a st ipulat ion of a 
ies duration. 
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11.7 Sharikat al-‘Inan with Credit- Worthiness ( Waja 


vy ul 
\ ry Vala 


Al-Sarakhsi says: , # 


As for shartkat al-wujth (that is, shape hv with credit 
worthiness), which is also called shartkat a al-r 
of the insolvents or those reduced to a financiz 
of copper coins), it is a partnership of tw 0 pe 
capital upon the condition that they will bu 
and sell (for cash). It has been called by th is nan 
the grounds that they employ their credit-wo! thine : 
cause credit sales are made only to those who hav 
standing among the people (traders),°? _ 


0} fal ilts (irs ial 


®° Majallah, §1398. 


°'Tbn Nujaym, al-Bahr al-Ra’iq, vol. 5, p. 182. 
*? Al-Sarakhsi, al-Mabsiit, vol. 11, p. 152. 


Mhe conditions for sharing of profit and loss im this type of partner- ee 
ship are as follows: 


_ |. The share of the partners in the goods purchased must 


3. Equality of ownership in the purchiasedlaee is is. not a 


4. Stipulation of profits contrary to oO wner: 


'** Al-Sarakhsi, al-Mabstt, vol. 11, p. oy 
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a 7.1 Conditions for sharing profit and loss 


63 


be specified. This is the primary condition for this type of © 


partnership and the remaining stipulations are based on this 
condition. 


. Entitlement to profit is based upon daman (liability to 
bear loss). The type of daman mentioned in the labour “inan 
was called daman al-‘amal. The type of daman involved here 
is daman al-thaman (liability for the price of the purchased 
goods), and is based upon the share of ownership in the prop- 
erty purchased. This brings us closer to, or makes it similar to, 
the daman for sharikat al-mal where the ownership in capitalis ra 
the basis. The distinction between the two is that as there is nO wa ty ) 
capital involved, the ownership is associated with the ee ss a 
the thing purchased. Once something is purchased, it becomes — 
the asset of the partnership and its value is based 1 p pon: its 
price. ‘The ratio in which this asset is owned by the par r' tners is we: ee at 
the basis and not the ratio of the debt owed. Thus, if the share ae ia 
of a partner is one-half in the purchased goods, he is | liat Poti Tria | 


half the price owed for these goods. He is, therefor ; 
half the profits. 


‘< 


‘ "s Ae 
ee en titled 1ed tO 
é 


=, » re | 


at op 


requirement. The ratio of ownership is to b e expres sly sta 
at the time of the sharikah contract. The r 
based upon equality and a partner ma “op t for two-thirds or 
one-third, as agreed. Whatever the ratio ¢ 0 wners! e pro! 
its must be distributed in the a 

<p 


ies 


atio ms ay not ne 


oW 


of no consequence. If an additior al prot i Ae, ted ff 

any partner, the ratio of ownershif is vio 
is, therefore, ignored. If the liability for the price is equal, it 
not permitted to give 60% of the profits to one ep rtner.°4 Th 


S3hor a detailed discussion see al-Kaséat, : ge 


assim.; Majallah, §§1399-1403. | aa 


_¥_ _—_—_—_ 


Special Condition or 


ae 


156 eat 
_ ISLAMIC LAW OF BUSINESS ORGANIZATION Soptenie ea 8167 


pes > 2 
- 
joadit = Ngas 


reason appears to be that the skills, reputation and go 00d work ee 
of one partner are already tied in with the amount of credi mention a ratio of ownership, then, the — ip 


" based upon such a ratio. | pac 
a partner can raise. The ratio of ownership it n the price ha < 
already taken all those things into account. This leads to th en the shartkat al-wujuh is based 1 upor | wak A as well 


Fe _kafalah, each partner becomes liable for the Tf hare of f his partner in 


next condition. — ‘addition to his own. In other words, each F iNer ¥ will becom m ela able 
Ps. 4 
5. Excess work in the partnership is of nc Cor eres ‘for the entire debts of the sharikah. Mut ta ilabah nay be mac 
‘the dealing partner or from his sureties. Conseqt quently, aay 


for entitlement to profit. We have already -discusse 
issue, while discussing the stipulation of kafa lah in ‘nd 


will, therefore, suffice to quote al-Sarakhsi here. He say 
a 


In this contract, a stipulation of profits ia excess 
(over the ratio of ownership) is not valic | when t | 
is equality of ownership in the thing pi Pa S at The 
reason is that this excess is not linked ¢ er to tl 
share of the partner in wealth or to” is wn or tc 
daman. Stipulating such a part of the profit 
amount to something that is not suppor ted by liabil 
ity. The Messenger of Allah (peace be u pon him ha 
proscribed this. If an excess of the prota is. 
it is necessary to stipulate a correspond ing 5 
ownership of the purchased goods (anc thus i 
liability to bear loss). This way, it may bi 
third is for one partner and two-thirds s for the : 
and thereafter the other prom may be sha 
proportion to the ownership.™ r 


Din case of kafalah will be joint as well a s several 


a.” 
= Pa 


11.7.2 Liability of partners in this partners 


q When this partnership is formed as “nan based u Don 1 
a the liability of each partner is for his own shatel of owr 
F thing purchased. One partner is not held li liable 
other. The creditors, however, will sue the par 
with in accordance with the Hanafi stipulation 0 of huc 
the agent. The liability here is joint alone. 4 

When this partnership is generated by the au , the 10ri 
granted in the ‘nan with wakdlah or in muda abah 
liability due to this partnership will be equal, anc 
ownership in the property bought, if no stipulations; 
daman and ownership. If, however, the partners grat 


*STbid., vol. 11, p. 154. 
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ia Hanafi School: The Mufe awa ad dah 
a Partnership 


he mufawadah form of partnership he so baa 

2 modern age because of some has ty come 
: a few influential scholars. The 1 r na n reason f for such conclt 
§ been the requirement of this r rtner ship t! lat a partner 
3 te with his entire wealth. Yet, | this partn ners / 
ee oucting the ‘inan with kaaloh i in Hanafi la 
this, the Partnership is based upon a vital prin Ee : 
tc the business undertaken that r eeds to be appreciat 
Principle jis operative to this day. Bi | 

The discussion of the mufawadc ah pat artnership 7 

N the following sections: 
1. The meaning of muna h and it its | 


e 


2. The implication of the ; abs lute t te 
3. The contractual capacity of 


LUC ~~ *i--— 


4. Conditions of mufouadah a cord 


3. Termination of the contra 
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o. The need for the rife dah conti 
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at are specific to oma Jadah alor 
at has been said about ‘nan | 
Wiens Contract, in a way, inclu 
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(conversion) of mufawadah, in the earlier ¢ hapter ae 


we made earlier was that mufawadah inclu des | Sinan, just 
includes mudarabah. ae 


. 
. 
7 


12.1 The Meaning of Mufawadah and 1 its 
fication 


: ‘a ' 
a @ 
a 


Let us first deal with what the term ml 09 dah means 


12.1.1 The meaning of mufawadah 


Al-Sarakhsi gives three meanings from wl ich the term 
could possibly have been derived. The first is the t 
‘means delegation. As each partner, in this . ‘pal I 
complete delegation of all acts to his pa ‘ner in 
f marketable goods, the meaning of taf nals 
a ‘meaning is in the term intishar in the s ras ot sf 
S similar to fawd. As the contract spreads tc > all 
‘meaning too is realized in mufawadah.” The ¢! -hird me 
equality. As this contract is based upon equality c 
the meaning of masdawah is realized as we 1.3 

Ibn ‘Abidin says: “In the dictionary, m: ifawadah 
ticipation in each thing with equality, but technicall 
meaning, because it applies to equally int eal e 
a 


The definition of mufawadah 


When we seek a comprehensive definition for mufe 
would cover all its types, we do not find it in 
fugaha’. The only definition we find ‘s one th at 2 V 
mufawadah based upon mal (wealth). We m nay, 

definition as follows: | 


It is a contract of participation betweer 
persons, with the stipulation of complete equali 
spect to capital, profit and status, for y york iny 


own wealth, or with their labour in anot her’s 


‘ Al-Sarakhsi, al-Mabsut, vol. 11, p. 152. 
*Loc. cit. 
SLoc. cit. 


“Ibn‘Abidin, Hashiyah, vol. 4, p. 302. 


IsLAMIC LAW OF BUSINESS ORGANIZATION 


on the | 
ner is a surety for the other.° 

12.1.2 Legal justification 

-Marghinani, the author of al-Hidayah, says: 


40 this we may add that wakalah and kafal a ae bath used for 
Carrying out trade, and the uncertainty involve Dressel 
mudarabah alone, but also in “inan. Al-Sarak hst says: 


*See also §1331 of the Majallah. as i 
 *We do find the Maliki school talking at 
e a the details of which will be disc 


“Sec the text of al-Hidayah in Ibn Ha mi 
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vasis of their cred ae so that each pact 


This type of partnership is permitted i in our view c 0 ne he = 
basis of istihsan. It is not permitted on the basis o } anal- 
ogy, which is al-Shafi’s opinion. Malik said: I de Jo not 
know what is meant by mufawadah.”® The impt ication ti = 
analogy is that it incorporates within it wakalah ot an 
unknown category, as well as kafalah for an unknoy wn cat 
egory, and each of these considered by itself is is fa: sid. The 
basis for istthsan is the saying of the Prophet | ‘peace ce be 
upon him): “Engage in mufawadah for it is. ull of bless- as 
ings.” Further, the people used to practice it y ithe cule 
denial (by the Prophet). For this reason (the ru le of) t) ana 
Ogy was given up. Moreover, the jahalah ( unce} certé sinty) ‘) 
involved in it is no different from that in mu dan abah. 
| i eS 


~ &- --- 


‘y 


7 J 


or 


Our proof (hujjah) in this is that this : p 
corporates kafalah and wakalah, and ¢ ae > of the 
is valid in itself, for the realization of its ¢ v 
also within a partnership. Jahalah | ni its a does es not 
nul kafalah, but may lead to dispute: Si howe vever, thé 
absent here as each one of them becom nes a ; a suret 
other for what is due from him by vi rtue 0 f tra de | 

a case, the subject-matter of trade le, as well as the 


wear 


> partner. shif 


fi<=-- 


for whom he is liable, are both kr own. This 
not known in “inan, because agenc y for purcha 


* + 
~~ 
‘175.56 
4 
'y 


; that the term mufawadah has beer o % ployec 
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"From these statements, we understand that the absolute term 


Mijawadah requires the following as a minimum: 


in wealth (capital), profit, and work. This equality is 


of unknown specie is not permitted (that is, ‘inan for gen 
eral trade), but despite this ‘inan is permitted when the 
things purchased by each are not mentioned in the con. 


tract; likewise, the mufawadah.® oe * Si, Equalit) 
| © also required in contractual capacity and religion, as we shall 
We may further elabourate that if ‘inan is perio te z 
chases of unknown species when it is based upon wakalah, ¢ ce 
engthened by 2. Each partner operates according to his opinion. This implies 


missibility of mufawadah should be easier as it is rength 
the contract of kafalah. This is exactly the response of the H {anaf ju 
rists to al-Shafi't: If you have approved “tnan, you have to a prove the 
mufawadah, because it is based upon stronger contracts. We: nall see 


that the mufawadah is general for all types of trade. 


%. The contract of wakalah between the partners. 


however, that instead of approving mufawadah, al-St -Shafi'l restric SA The contract of kafalah. 
even the ‘indn partnership so that it is Re the oe 4 q 
mere co-ownership (sharikat al-milk). ‘ NT Docs t! swadahen : 
As for the tradition from the Prophet (peace be upon 1pOor nin i ch a> 1e mufawada ave to be for trade in gen 


has been recorded by the author of al-Hidayah, it has also been 


lied upon by al-Sarakhsi. The other schools, who ¢ oppose th he Han Ii the preceding statement, as noted in point number three, al- 


Sarakhsi says: “And each one of them acts according to his opinion.” 
in the sound compilations of hadith. Ibn al-H umam points out the re we to conclude from this that mufawadah is meant for general 
‘Ibn Majah has recorded a tradition about rare to thee ct tha fade and cannot be concluded for a specific trade? Ibn Nujaym says 
the Prophet (peace be upon him) said that there e is great , blessing mal-Bahr al-Ra’iqg: “In Tatarkhantyah it is stated that among its 
three things: credit sale, mugaradah, and the m mixing Fae i n Conditions is that it be general for all types of trade. This has been 
sha‘ir for use in the house. In some manuscripts 3 by Ibn. Majah, | indicated by Muhammad in his book. The Shaykh al-Islam has men- 
word mufawadah is found in place of mugaradah.? tioned at the end of the chapter on mufawadah that it is permitted 
nS M specific trade as well.”'* Commenting on this, Ibn ‘Abidim says: 

12.2 The Implication of the Absolute Term n Mufawa this requires that mufa@wadah may not be general, but it is as is 
: expressly stated in al-Bahr.” !% 2 

| This is a crucial point in understanding the nature and meaning aan 
Of mufawadah. It yields two forms: one that is general for all types ee of 
of trade and another that is general for a specific type of trade. ee rae 
Contract that is general for all types of trade would require equa Li hae is 
all assets of the partners as well as participation in the wor ae the 


ipated in this way, they are partners in a mufawac tah.” 10 | | an to the exclusion of all types of personal business ventu 
adds: “Kafalah, according to the requirements of n ufau ih it ea 3, it is true, would be a highly cumbersome form of par rship 
that each partner is a surety (kafil) of his partner, , just : cc nae as well as to maintain, because any inequality aa 
agent of his partner, in whatever becomes due fr from someone o1 fone would lead to the vitiation of the partnership or its conversion 


basis of kafalah.” | 


ICU 


oncept of mufawadah, say that this tradition i wot Be 


Al-Sarakhsi says: “If two persons conclude a con tract of 
and they record an explicit deed between them hat they ha ave p 


ticipated in each minor and major thing by we ae fa soadah 


that the capitals such and such are equal, and that each one oft 
will act according to his considered opinion, then, if f they hay ve me : 


De 


J. 4 
* THT. 

Ul 
" a 


tc the a general “inan. Ne 
The second form of mufawadah that requires equality 0 af eloitae 


and other things in one particular trade wou bea ney useful 


i” i"? ae 


*Al-Sarakhsi, al-Mabsiit, vol. 11, p. 153. 
"Ibn al-Humam, Fath al-Qadir, vol. 5, p. 7. 
‘’Al-Sarakhsi, al-Mabsit, vol. 11, p. 177. 
''Tbid., vol. 11, p. 196. 


i, Nujaym, al-Bahr al- Ra’ig, vol. 5, p. 168. 
131pn ‘Abidin, Hashiyah, vol. 4, p. 311. 
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type of partnership. For example, there may be to pero 
both traders in wheat and who wish to participate in ac sonra 
mufawadah in a specific type of trade, that is, trading j in wh sat i 
All they have to do, to form this partnership, is to make theirs 
of wheat equal by buying if one has less or selling if the other 1 
more. When equality of stocks is achieved they form the p partnersh h 
They can easily maintain the partnership too by conv’ ver rtin a 


any ‘ 


nyt| 
SL, 
' 


~*4 
Tat ge 


another asset. The main purpose would be nenee hold Dus ness ho 
in wheat that do not belong to the partnership. Now We 
that why should they form a mufawadah and why not ag reneral ‘ii 
instead? The reason is that this form of pé sf ship preer 
applies a basic business practice; namely, cha none fh 
permitted to carry on a similar business outs partners 
his own account. All his skills in that trade aa ald be tedeiel th 
benefit of the partnership. In our example al Dove, one ee 
raders cannot trade in wheat on his own accol at. Such 
are found in modern law of partnership as well. On the o other 
' the ‘inan partnership by its very nature c annc psa e pal 
' from undertaking the same business on his o own account. 
When this principle is highlighted, the cond tions of similarity 
religion and contractual capacity start making sense too. The Teas 
is that one partner should not be less than the other in any: Lah y Wi 
both are not allowed to carry on the pz ship business ou | 
it on their own account. Full commitment requires to tal equaliy 
well, because such commitment cannot be demanded of people # 
are not equal in every way; it would lead to aa} stice. If one pat 
has some edge over the other he may feel at his superior s Status 
other merits are being exploited in the name ¢ f the partners! 
leads us to the types of the mufawadah partnel ship. 


.* 
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2. The 
12.2.2 Expanded types of mufawadah — 


We first have two broad categories: 


1. Mufawadah in all types of trade. 


2. Mufawadah in a single trade. 


Each of these is further subdivided on the bas f the sud 
matter: wealth, labour and credit-worthiness. Thi i ix ty 
of mufawadah. - PLoc. cit. 


a 
‘ 
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+1 
BL 


ISINESS ORGANIZATION 165 


12.3 Contractual Capacity of Partners 


Phe stipulations with regard to contractual capacity of a partner m 
mujawadah are the same as those for the ‘“inan. In addition to this, 
the capacity required for the contract of kafalah is added. Thus, 


does not have the capacity to conclude a kafalah contract 


tannot become a partner in mufawadah. This makes his legal capacity 
thesame as that required for the “tnadn based upon kafalah. Some of 
these it 


conditions have been mentioned earlier, but they are described 
ina little more detail below: 


1 The partner should have contractual capacity for kafalah. 
» Therefore: 


(a) He must be a freeman. Kafalah by a slave is not permitted. 
Al-Sarakhsi says: “Mufawadah is not allowed between a 
freeman and a slave, nor between two slaves, nor between 
a freeman and a mukatab, nor between two mukatabs.” 


(b) The partner must be a baligh, that is, one who has at- 


tained puberty and is a major. The reason is that an 
authorized discriminating minor does not have the legal 
capacity for kafalah. It is stated in al-Mabsut: “Kafalah is 
not permitted between two minors, even when they have 
been authorized by their fathers.‘° The author explains 
this by saying: “Because the mufdwadah is based upon 


kafalah..., and the sab? is not one who has contractual 
capacity for it.” *© 


partners must belong to the same religion. The reason for — 
is perfect equality. The author of al-Mabsut says: — 


The mufawadah is not permitted between a Mus-— 
lim and a Dhimmi, according to Abi Hanifah and 
Muhammad (God bless them), while Abu Yisuf Be 
(God bless him) said that it is permitted though 
not commendable (it is makrih). The basis” of this 
statement (Abu Yusuf’s) is that each one of t them 


*Al-Sarakhsi, al-Mabsit, vol. 11, p. 198. It is obvious that the rmudabbar ie. 
~ Vis included in this restriction. 
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has contractual capacity for wakalah and tail Oh... 
Do you not see that mufawadah is valid b 
two Dhimmis and two Muslims. Likewise tip be 
mitted between a Muslim and a Dhimmi an nd the 
differences with respect to transaction 
given consideration insofar as a Muslim 


tee: 


ae no tio yp 


So also the mufawodan is valid betn 2eN ini 
longing to the Hanafi school wll e ‘other to th 
Shafi‘l school even though the E anafi deals in nabidh 
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In addition to this, it is stipulated for mufawadah that 
the partner should not be in possession of trading capital 
outside the partnership, that is, capital that is eligible to 
be the capital of mufawadah. For this purpose, we have 
to distinguish between the two types of mufadwadah de- 
rived earlier. When the mufawadah is general and is for all 
business activity, it is based on the rule that all business 
that the two partners do will be together and they will 
not engage in business outside their joint business. In this 


declaring it something of value, whi eth Shafi’ deals 
in matruk al-tasmtyah ‘amdan for : ee 
as having a value.... The other + two Jurists reason 
that mufawadah is based upon saat sage id 
there is no equality between a Dh nmi and 


lim, neither in transactions no! ‘int he Hea tter 
of transactions.‘ 


7 nes 
ae. 


a 


12.4 The Conditions of Mh da ah according tS ub 
matter 


case, if the partner possesses trading capital in the form of 
currency, he should convert it to a personal account and 
not employ it in business. If he does that the mufawadah 


stands vitiated and is converted to general “inan, that is, 
«nan for all types of business. 


if, on the other hand, the mufa@wadah was concluded for a 
single trade, possession of capital that does not pertain to 
that trade should not affect the partnership. If, for exam- 
ple, the mufawadah was for trading in wheat, then, any 
partner coming to own wheat should not use it for busi- 
ness. He should either allocate it for personal consumption 
or convert it into another form of capital to do away with 
segory of subject-ma , allegations of using it for personal business. This may hap- 
mS >e wealth, la pen when a partner inherits wheat or receives it as a gift. 
If he intentionally buys wheat, it should be considered a 
violation of the mufawadah agreement thereby converting 


We shall discuss the conditions for each ¢ 


separately. The subject-matter of mufawad 1¢ 
or credit-worthiness. 


t. 

oe ail 

ory ua 
“« 


12.4.1 Stipulations When the Subjec t-mat t 


: It to “wnan. 

| 1. Eligibility of different types of w ves +h as subject-ma _ 2. That the capital should be available for transaction. 
ea) of mufawadah. All that we said abo 1t ‘indn under this! 1S 1 
a ing is applicable to mufawadah too. 1 


“hus: 


This is the same stipulation as in ‘inan. Absent wealth is one 
that denies the possibility of transactions in it.® | 

(a) The capital must be absolute curren ren A partnership constituted with currencies is completed 

dirhams. with transactions = the joint capital—as in ‘inan. This 


(b) When the capital is composed fo fs ribles of diff creates joint liability.) 


specie or of goods from one side a and cur 
other, then, the ways described earlier fc 
ing the hiyal, have to be followed f for the 
(c) When the fungibles are of the same § 
is concluded only with the ming 


ee 


_ The equality stipulated should be maintained for the 
est to continue, otherwise the partnership will 
_ convert to ‘inan. This has already been explained in the first 


point above. We may add here that this condition applies when 
6 (ia ot the : 
‘Tbid., vol. 11, 197. ‘ | 


7 ae 
‘ fy ys 
a ‘ 


BT oc. cit. 
Loc. cit. 
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the partnership is constituted with wealth. 
altered for mufawadah constituted with la with 
worthiness. Despite all that we have said sai te 

mufawadah, some modern scholars have upheld a dif fferent 
For example, ‘Ali al-Khafif a shout ts cant 
continuity says: ve 


Ps Pes 
The fact is that sharikat shane vadah\as anne Wve 
by the Hanafis and Zaydis cannot be counted as 
sharikah in practice. Its existence is temporary ew 
if it is found to exist. The stipulation of equality 
capital is value and the denial o of trading , capital te 
a partner outside the sharika in al all stages 3 of its 
existence will not let it exist for I long. The continued 
possession of cash that the pz tner had at the 


of the contract is indeed a dificu It task.’ 


contract. It not only provides a unique form of busimess or- 


ganization, but also tries to circumvent the actions of certain 


partners who would like to set up competing businesses when 


Nthey had given full commitment to one partnership. The work 
Nof the fugaha’ on this contract is, therefore, highly commend- 
"able considering the fact that it was designed almost 1400 years 


ago. The principle it is based on is still valid and useful, and is 
upheld by modern law. 


The ‘uling Ww 
ey non 


» Avery simple reason for disagreeing with this learned scholar is 
‘that his arguments, if conceded, apply only to the mufawadah 
» based on mal. They do not apply to the other types based upon 
"labour or on credit-worthiness. These are not affected by the 
possession of excess wealth. The reason why this was not no- 
mes ticed by ‘Ali al-Khafif is that he never analyzed the mufawadah 
a "into its various types, but followed the classification of the ma- 
| jority schools and applied their methods to judge the Hanafi 


Be ine + en ee 1! Atal Khafif, thi pa ) forms of business organization. 

be a hasty conclusion. One that -omple letely ignore 9. Profit and loss in mufawadah. This contract requires that 
principles of the mufawadah contract. £ All that the peahe: the partners meet on equal terms, when they are expected to 
contract requires is that when the | partne ship dae ' devote themselves to the chosen business. Profit and loss are 
partner should engage in other bu siness on thi zeae and 


devote his loyalties to his chosen par! ee to whom he has gi 
full commitment. In this moet 
partner should not hold cash ¢ e other ust 
There is no bar on holding coal for’? personal use. Wh 

partnership is for a particular trade, th a 
a partner should not start a similar tr his ow 
come a competitor, because this woulc Fe loya 
business started with his partner. 


A view such as ‘Ali al-Khafif’s confirms that even’ 

tute of scholars have not devoted the d ee study tot 
law of partnership, an effort that it rigk tly deserves 
also create an unjust impression about eal iz M 
ars. In this case, for example, believii ing AT 
mean that the Hanafi fugaha’ had spent ‘mor 
; years studying and writing about a contrac 
; hypothetical and utterly useless. The trt ae 
t edly stated was otherwise. The mufawadah is 


| therefore, shared equally just as the capitals are equal. 


. Excess work is of no consequence for additional prof- 
its. This stipulation helps avoid the construction of a second 
_ partnership over and above the existing one as was done in the 


indn due to istrdanah. In this it is supported by equality of 
profits and losses and the contract of kafalah. 


1. Transactions of partners. The partners have all the rights 
that they have in ‘inan. In addition to this, each partner has 
aright to conclude “nan partnerships with third parties. This 
will be in all things when the mufawadah is general and in 
the same trade when the mufawadah is confined to a specific 


trade. Concluding further contracts of mufawadah, however, is 
not permitted.! 


ue 
- 


§. Types of transactions not allowed: 


Tee al-Sarakhsi, al-Mabsit, vol. 11, pp. 182, 221 for a detailed discussion of 
| ghat further partnerships may be concluded and why. 


bt 20° ATT al-Khafif, Figh al-Sharikat, p. 31. 


a 
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(a) Qard and i‘arah: Because both types ee. 
and are philanthropic acts. It is obvious | h rat t 
possible as a joint act of the partners, va 


(b) Hibah and sadagah are not allowed for aoe 


(c) Standing surety for a third party is is allowed by 
Hanifah, but his two disciples disagree a hy tl 8 : 
an act as tabarru‘.?? Again, this woul d be possible ible joint 
on behalf of the partnership. By 


(d) Kafalah bi-al-nafs is different from | be pe ade 
where a money bond is posted. For t his re: 
bi-al-nafs is permitted to a partner and is scons 
something that is outside the scone of the mu sfawadah.” 

(e) The parties are not sureties for each other in torts ant 
crimes that are related to the busi nu ess De Tho ough standing 
surety for dower and arsh is permitt ed by J Abi Ya uf an 
Muhammad, who do not hold the partner liable for t 
Abit Hanifah does, by treating the tw wo cases of suret 
be linked.”° 


(f{) Misappropriation affecting third } partie > 
and delicts in the course of busines s make t t she other par 
ner liable. The aggrieved party can § 1e eith 

(g) All purchases made by a partner to a gent ] mufa 
will be presumed to be for the joint pare nership anc 
tended for trade, excepting those } purchases | 
personal consumption and use. TI Be a rl 
ogy for loyalty governs here and i 5 s b broker 
consumption on the basis of istihsan.” 
partner may be sued for goods p irchased by 

for personal use.*® This apparently mean 
as a general mufawadah continues, oth 
become insolvent together. 


in 
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221bid. p. 182. 

23 oc. cit. 

4Tbid. p. 195. 
*5Tbid. pp. 204-205. 
°Tbid. p. 204. 
*7Tbid. p. 208. 
*8Tbid. p. 209. 
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, ISLAMIC 
12.4.2 Stipulations when the subject-matter of mufawadah 
is labour 
Most of what has been said about the “‘inan partnership based upon | 


: Bbour is applica to mufawadah as well, except for stipulations : 
_ pertaining to the sharing of profits and losses as well as parti 


in daman al-‘amal. There must be equality in mufawadah in sharing 
profits and losses as well as in daman al-amal, which ees iabilitv 


fised ee wakalah along with kafalah. Let us recall the o ‘Or 


laid down for ‘nan and make suitable amendments whe re ne 


1. This partnership cannot be based on tnelee ieee or acq 
tion of free goods, the acquisition of which is d deper sen dent : 
individual effort. Nor can it be made for be Beary. “A 


2. The partnership is valid with the manfa‘ah o 0} et sod ape 
ments as well as property. ak mn , 


3. Similarity of profession is not necessary. 7 


7 
ty 
S 


c 


4. As for acceptance of work and its comE le tic n or “pe 


is concerned: “# ; 
oi sa 


(a) It is permitted to each partner to a : iccept worl k and promise 
to perform it. a : 


ny 


(b) No partner can be forced toy » er srform the OI eae ie 
him, unless the customer i insists tha ied o it personally 
which does not affect the cont act. of, partnerahionerenr 
Way. e- : 


(c) The performance or comple vO 
liability of each one of the pe partners. oe : 
was created on the basis c of istihsa san wh 
nership it arises direct ; of t the 


ion of 


. ai 


: The Distinction between ‘inan and mu 


Subject-matter is labour 


Ways: 


at 
i> 
ae P 


1. Equality in profit, loss and 4g an 
mufawadah, but not for ‘ ar 


,. 
F az 


~ as 
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The Mufawadah Party rsh in 


Mufawadah may be formed only by those persons rho 


contractual capacity for kafalah. This distinction di 
when kafalah is inserted into “inan as well. a 
All compensation received for the work is sharédleqaly 
the partners of the mufawadah. In case of mufawadah { oral 
kinds of business, this stipulation will apply even wh mn the 
work is done outside the business. In the ‘ind n partnership, 
wages for work done by a partner outside the b usiness belong 
to the partner alone. Al-Sarakhsisays; §=—~CS 


’ 


an 


If one of the mufawadah partners offe ate services 
On wages for the safe custody of § om aeegats 
stitching a dress or some other work dete 
wages, then, whatever he earns this way ry jis shared 
between them...and the act of one yartner in this 
is like the act of both. The positio: on is is ‘different if 
he offers his personal bodily services, because the 
compensation here has become due by m makin g his 
body available to another, and his t bodys is not. Part art 
of the sharikah.... As for the ‘nan mi he 
earns by accaptne work that is not a yart of their 
sharikah, then, this earning is his exclusivel : 
reason is that he is only an agent 1 n transa tic ons In 
the wealth (business) of the sharikah and the a 
tance of such work is not a transaction in the wealth 
of the sharikah, and his partner is like 
him in this.”9 ’ : 
We see from the above that al-Sarakhst is mi 
between skilled labour and pure manual labour. Pure manta 
labour is permitted outside the sharikah. Will the earning: 
such labour amount to a vitiation (fasad) 0 the mufa 
Obviously not. This confirms what we have ‘said 
equality of wealth applies to trading capite and renting out 
labour is not part of that. This point also’ a rifie 
nership based upon pure manual labour is not valid. 
the same status as mufawadah for begging joir ly. 


The above distinction applies when a mufawadc 
all types. If, however, the mufawadah is confined 


part er, 
‘y 


Sty |e The 


a at ran; 


F neer for 
, OLIC ail we AVI 


fe ae = 7 al 

AK ING 
= o >} ’ 

Oo 


— Be Lit 


** Al-Sarakhsi, al-Mabsit, vol. 11, p. 202. 
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trade. the work of a partner outside this trade should entitle 
him to those wages, just like “indn. For example, if two motor 
mechanics have formed a mufawadah, then any car fixed by 
either would be considered as part of the sharikah, but if one 


of them were to repair a television set, he should be entitled to 
the wages exclusively. 


12.43 Stipulations when the subject-matter of mufawadah 


is credit-worthiness 


‘The conditions of mufawadah based upon credit-worthiness differ 


‘from those of ‘inan in the following respects:*” 


1. It is not necessary in this partnership to specify the share of a 
partner in the goods purchased on credit, because the contract 
of mufawadah requires equality, and all the shares are equal. 
This makes equality of shares in goods purchased a condition 
for this partnership. In ‘ina@n, the shares have to be specified. 


Any partner may be sued for payment of the goods purchased 
because he is an agent as well as a surety for his partner(s). In 


inan, the huquq revert to the dealing partner, and the other 
partner cannot be sued. 


w 


Hach thing purchased on credit by a partner for business pur- 


poses is bought for the joint business. Does this stipulation ~ 


apply to goods purchased on cash for his personal business 
too? We could not find an answer to to this in the works of 
the fugaha’. The logical answer should be that business trans- 
actions that are entirely on a cash basis should not be @ part 
of the credit shartkah, because business on credit-worth 1 
based upon credit purchases alone. The employment of cash. 
payments would convert it to a mufawadah based on ma 1 


This also raises the question whether possession of wealth out 
side the partnership would annul a mufawadah a 


credit-worthiness, or even one based on labour? pe 
is no. The condition of owning wealth eligible as capital i is ap- 


. ee 
plicable to mufawadah based on wealth. 1 Cogan! apply to 
the other two types. 


= 


a - pda . 


| These points have been derived through the woke the ae, rules 
discussed in the previous sections. 


ae ie * 
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— ~ sas 
Again, what we have said above applies 


ts >a mf dah The principle of non-engagement in competing businesses is laid 

ea ner ae te Cee re u see ae on own nfl6 of the Pakistan Partnership Act, 1932. The section states 
made of rice, for instance crenia or cast 1 in 2 pat if a partner acquires profit from the transactions of the part- 
ol sikie have Tothing t Hship or by the employment of its assets, then, the profit gained 

with the pase et | ‘a Migs to the partnership. Further, if he engages in a type of busi- 
ssthat competes with the business of the firm, then, he is under an 
pligation to make over the profits to the partnership. This is called 
mpeting business. As compared to this, figh does not force all part- 


“ae So 
12.5 The Termination of the Mufa yadah Partne 
>. 


There are two major ways in which a mee vadah may be termin 


$in all types of partnerships to abide by this rule or even to make 
* eae <0 ea ver the profits to the partnership; it merely converts the partner- 
1. It is terminated in all those ways th at: al Sr hipinto an ‘indn. This eliminates the requirement of the competing 
When one of these methods or events comes int tn perain fsiness rule and provides the opportunity to the partners to con- 
mufawadah is dissolved and no new partn ership i mue in another form of participation where the principle they had 
this termination. "a ‘d greed to follow, and which they violated, is no longer applicable. 
2.. The mufawadah partnership may be vi itiated and converte 


The cases of mufawadah by default are mentioned by Ibn ‘Abidin 
Nd they are also mentioned in the Majallah** These are cases where 
‘man dies and leaves his running business to his children. There 


re other instances like something resembling the Hindu undivided 
amily that may be cited, but this should suffice. 
In the first case, the rules of sharikat al milk | ¢ take over up 


mination and the rights of creditors and inate par ater are sett 
accordingly. In the second case, the partnership « continues with 4 


tered conditions based upon changes of capit al contribution and ott 
things. 


an ‘inadn partnership in ways that we ve have discus 
under the topic of formation of % % 


tl nroug rh t 
of mufawadah.** j 


ai 


12.6 The Importance of Mufawadah and its Uut 
We have shown earlier that modern scholars 's have been ¢ 
clude that the mufawadah has a temporar pose: 
practical use. In the preceding pages, we hax € repee 

that the mufawadah is based upon an impo rtant busir 
This principle requires loyalty to the business and not 
competing business. There are other cases ir whey 


be formed by default. The mufawadah, therefe ore, 1 
two needs: 


‘ 
a 
io 


1. Non-engagement in a competing business 


~ne< 


2. Formation of mufawadah by default. 


' cS: 


. 51See the detailed discussion about the formation of ‘inan ther 
sion of the mufawadah in section 10.3 eae! 


“Tbn ‘Abidin, Hashiyah, vol. 4, p. 307; Majallah, §1331. 


During our study of the methe od of th ° Hana oT, 
partnerships, we saw that there ar re a la ree baer 
in the first category that are apy roved 

partnership has some rules that are by thi Tay: 
and some that are specific toe ach type 6: “Phares 
depends upon several things: the tyr 

the subject-matter of the Partnership: 
of all types or a specific tr ade: 2 
Or specific; and whether authority for 
partners. Even when we consider a fey 
Partnerships emerge: a 


bL 


and 


1. ‘Inan with wakalah for genera t 


t 
(a) when the ae 
(b) when the subje t-mat 


(c) when the subje ect-m nati 
Inaén with wakala for a a Spe 


(a) when the subjec ct-ma tte 
(b) when the sub. ect-m at 
(c) when the subje ect-mat 


Inan with wak@lah at ka 
(a) When the subjec -ma 


(b) when the sub; ect- -m. 
(c) when the sub les ‘t- 


Inan with wakalah 2 and Kit 


(a) When the subj ect-ma 
(b) When the subje >t-m. 
(c) When the subj JECct-I 


Mufawadah, for ger 


180 


6. Mufawadah for a specific trade. 5 


"i 


| (a) when the subject-matter is wealth ( (mai) 
| (b) when the subject-matter is (‘amal);, 

c) when the subject-matter is credit- vorthiness (wujtth : 

) sa Chapter 13 


In the ‘inan with wakalah as well as kafal eh we can derive a 

| ther types depending upon the agency grante ad, , ~t , Whet 0 eee 
} agency is general or special. When the fugaha’ 2 al-Sara Maliki School: Fi we) Oe 
the term sharikah ‘ammah, they usually ae for all types ¢ ; . * 

Even is such a partnership it is possible’ that the agency | artnership 5 
cial, which would mean that the partners a are pe rmitted 
certain specific acts and not others: For ad ditione nal | - 
have to seek special permission from the othe | 
ple, through a special agency sale and purc 12 sen ma} 


* a 
* 


P 
In the first category of partners 


- but for cash only and not for credit. For se ng one ed hree types. These are shari sat al 
harikat al-a‘mal. As for sharikat « 


_ may have to seek further permission. As partnerst SS 
_ agency with respect to its business, and this is ‘ wit | d they make a distinctio rd 
too, we have not further subdivided the i on tl v. Al-Mudawwanah al- {uora sa 
possibility, however, is present. a 
The purpose of listing these types once aga uin i 
tion: Do the majority schools permit all t hee t I 
types do they permit, and on what grounds d do t. 
to others? 
In addition to this—and this is most ii impo orta 
“nan and mufawadah used by the majority s ‘hoo 
ing as they are used by the Hanafis? In other we 
and unqualified use of the term ‘ina@n in the M Z i 
same partnership that is available in the He nafi < 
what type of partnership is implied by the | erin 
to the term mufawadah. These are the main que 


pt in wealth or in an ‘ayn (as 
hartkat al-dhimam is not valid, 
hodity present, or one tha 
) artners) are present, anda pa 
le other.” ! 
"Before we go into the det 
,is important to notice that | 
ie pe valikis is different fom tk 
kat al-a‘mal is not at type 
Bendent type, and so are § 
lough they are void. | Te I 
ive to analyze each ty oa 
responding type in he Hi 
‘We shall take up suc | as 


oy 


keep in mind, while examining the law of p Da rtne 
ShafiT and Hanbali schools. . 


1, Sharikat al-“inan it nthe 

. Mufawadah in the Mali 

| Sharikat al-a‘mal and 
. 


,, 
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_ The meaning of ‘inan appe = Ir 
different from the meaning 0 of “tnan e 
school. The Malikis understand by! i 
that is, by his fore-lock so that he doe 
(partner’s) permission.” This is not ever 
“fhassch) in which a partner is) 
tain things without consultiz g his | 
emerging here is that of cc _ownershi 
co-owner may undertake an act ¥ 
' co-owner and with his knowle odge In tl 
authority given to a partr 28 
to perform related acts 2 CO rding 


13.1 Sharikat al-‘Inan in the Maliki School 
7 


Ibn Rushd says: “Sharikah, on the whole, according to the jur 
the provinces is of four types: sharikat al-‘inan, sharika 
and sharikat al-wujuh. One of these is agreed upon 
sharikat al-‘inan, though some of them did not kn TOW 

even though they differed on some of its conc iti 2 The 
will notice at once that this statement does no apply t 
school. In fact, it attempts to ignore the whole nature oft 
law as conceived by the Hanafis. This is the pr mar} r Tease 
have separated the study of each school. A comparisor 
meaningful once the separate study of each schc 91 is complete Sti 
reader may notice further that the author of al-Hidayah said t partner in ‘tnan, accordin ig to th lem 
Malik said: “I do not know what is meant by 7a adah.”? } credit. The meaning of “inan so fa 
Ibn Rushd appears to imply that this was ir ended for the ter better than co-ownership. Let us 
‘inan. We will solve this riddle soon. Let us first try, toyune | when used in the format - Or the 
_the meaning of the term ‘nan as used by the Aalikis 
| 13.1.2 The implica 1 of 


13.1.1 The meaning of ‘inan according to the Mali _ We have seen earlier th a the 


Al-Mudawwanah al-Kubra states: “I said: ‘Did Malik recogt _ Hanafi school is based on the 
shartkat al-‘inan?’ He replied: ‘I did not hear about it. _ include the contract of | kafala al 
nor do I think any of the jurists of Hijaz acknowledged it..../ contract. According to the Maliki 
‘nan, he did not recognize it, nor have we hee rd 0 t fr _ included when the ‘ inan is conclu 
except what I have described for you. 7a Al-Khiras} : in the form of agency g a 1bec 
on the Mukhtasar of Sidi Khali, states: “i _ an ‘inan provides a br ¥ Ja r ing 
_ through which he can act ind 
Sharikat al-‘inan...it means sharikat al- “nan is val | Maliki form of wakélah, on wi 
is derived from the reins of an animal, that is, e¢ restrictions on the partn er maki 
the partners has stipulated for the other that I | only act jointly with his part 
act on his own in any matter pertaining to th states: 
except with the permission of his partner anc 
knowledge. It is as if he has taken hold of his1 
by his fore-lock, so that he does not do anytk 


his permission.”° "3 


Y a 


— 


This means that i ap 
such and such ge 
amounts toa aa ) a be 
agent for half of the gooc 
(wakalah qasirah) that 
£ 
that is, the agent doe 
belonging to his part 
And the term, “ U aka 
He did not mention the 
derstood. The aspec' 


"Ibn Rushd, Bidayat al-Mujtahid, vol. 2, p. 251. 
Al-Marghinani, al-Hidayah, vol. 3, p. 4. hs ; 
*‘Sahniin, al-Mudawwanah al-Kubra, vol. 5, p. oo 


°Al-Khirashi, Sharh al-Mukhtasar, vol. 6, p. 49. See also WV 
Tagrirat ‘ala al-Sharh al-Kabir, on the margin of al Das 
p. 359. 


ft 


. 


a 
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13.1.3 Profits are Proportional to —_ 2 


he mentioned it specifically. This issue, mentioned after 
shairkat al-‘inan, makes it obvious that it is part of it. It 
is correct, therefore, that he is not permitted to transact | 
further. 6 a Suc 


- 
— 


The principle of proportionality between the c Cé apital ¢ ontrib me | 
ire f profits is visible im all categories of partners ship eee 7 
'to the Malikis, except the mudarabah. The eee d in the Mu- : 
dawwanah: “Partnership (sharing of profits) 1s not permitted, except 
in proportion to the amwal (capital c cc ntributed) 28 

We, therefore, conclude from all t h at has be en said that there is 
no difference between the concept of sharikat al-‘tnan as conceived 
by the Malikis and the concept of sha Wi: as ela 
' the Hanafis. The two basic reasons for this are 
ee 
|. A co-owner (partner) in ‘inan, accord ing to the Ma 

permitted to undertake tre isactions in the shi 

without his special permission. This 1 

their terminology, which means a complete c 

dent transactions, that is, sale an d purchase. ‘ 

is found in a shartkat al-mall when thi 


This statement is explicit about the Maliki ‘nan being a mere. 
mode of acquiring joint ownership. The words, “Buy for me and 
for yourself,” are indicative of this. This is further emphas size ized and 
elabourated by the wakdalah qdasirah (restricted agency) grat anted, 
which curtails the right of further transaction, that is, sale of the 
acquired property. a os : 
There are two major defects with this concept of “ ‘inan, which | 
restrict it to a mere form of co-ownership and do not p eri it it to 
become a regular form of partnership. First, this partne ‘si ip is f ot 
acquiring joint ownership alone and the purpose is not th e sharing ag of 
profits, whereas the goal of any business partnersiipat is tl e sharing 
‘of profits. Profits, however, do not arise through purchase alone. The 
goods bought have to be sold for the realization of profit. This right 


© sell is not available to either partner as part of the ‘partnership 2. The profit in this type of p DE artnen b I 
contract, and has to be sought later. It may be obse rved her re that the share of the partner. ' “his 


the partner does give the right to the other partner for t 1e sale of the 
goods bought. The answer to this would be that this is pos sible in 
any ordinary co-ownership (sharikat al-milk) and a contract ¢ tbat We will not insist on the | china | 
nership is not needed to achieve all that the Malikt ‘ind an achie ownership, the purpose of this is | pane rshi 
Second, this partnership is a one-time arrangement, It is restricted mechanism provided, is not to make . 
to a single transaction. A business partnership requ. ires cont inuity, if goal of every partnership. If one won | 
not perpetuity like a corporation. ie < and that is why it is called si hone al-' 
The conclusion, then, is that the Maliki shari ikat al-‘in that such a goal is implicit even ina ci 
merely a mode for the creation of co-ownership and ‘it has all their property to yield some | revenue 
characteristics of a co-ownership. It, therefore, can not be. | between this ‘inan and co-ownersl h 


when profits are generated. 


. 
( 
é 


as a partnership. We may support this conclusion wit +h the words 0. may be acquired or it May Occur r by d ; 
‘Ulaysh: “It is derived from the reins (‘inan) of a id ing animal, a: | while this ‘indn is an active m mode 

if each one of them has taken hold of the reins of his c ompanion not It is for this reason that v 
releasing him to transact as he likes.”’ — Udovitch when he says that tl eM k 


we 


. ‘nan.’ The Hanafi special ‘ind nn 
°Al-Khirashi, Sharh al-Mukhtasar, vol. 6, p. 49. See also al Dasiq 


Ina single type of trade, bu 


vol. 3, p. 359 where it is explained further that the wakalah 's restricted to ae purchase for cash or for credit. 2) 
Se eaani t Fie! is for a limited number Of acts) ron 
"Muhammad ‘Ulaysh, Tagrirat ‘ala al-Sharh al-Kabir_ ¢ on the | 


*Sahnin, al-Mudawwanah al-K ibra 
*Abraham L. Udovitch, Partne rsh hip ar 


Hashtyat al-Dasitgqi, vol. 6, p. 359. se 
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given the right to buy or sell on credit, but he has the right to buy d 
sell as he likes. Yes, if someone is detertTitia enough, to re ‘est ct the 
Hanafi ‘indn partnership further, it is possible, but hes still ¢ cannot 
take it to the stage where making of profits is no lon ger the goa | 
Any arrangement that drops this feature automatically b DeEcomes 4 CO- 
ownership according to the Hanafi school. On the oi her hand d, ‘Al 
al-Khafif has drawn the correct conclusion. He says: * And based 
on the above, it is to be seen that it is a type Of sharika ‘Cig 

according to the Hanafis. This issue will become cleare Berra e 


( _ Le 


examine the Maliki mufawadah.” 9 ‘, 


bi 


ey 


13.2 The Maliki Mufawadah 


13.2.1 The meaning of mufawadah according 9 the Maliki 


The Hanafi jurists say: “Malik said: ‘I do not know what ; is meant by 
' mufawadah.’”'+ When we examine the Mudawwant ah, aI howe ever, we 
see that the truth is just the opposite: c 
ia 
I said: “Did Malik recognize the shartkat al-% nan?” He 
replied: “I did not hear about it from Ma ik, nor do I 
think any of the jurists of Hijaz knew about i it....” (Ib 
al-Qasim said:) “If the things in which they } varticip: te 
cover all things (types of trade), then, they have con- 
cluded a mufawadah, and if they participate i n the b buyir ing 
mufawadah in that type. he rae ‘4nan, he aid aoe rect 
nize it, nor have we heard of it from Malik, except 


I have described for you.” 4 


This is a clear statement and closer to the legal re lity yi 1 the schc 
It tells us several things. First, that “nan is not 2 a form 

nership according to Malik, and he never recogni ized it. 
at this conclusion when we studied it in the previ vious 
merely a co-ownership or a mode of acquiring it to which se 
Malikis gave the name ‘inan. Second, when the partn 


Hanafi ‘inan, grants the general right of transactior toa a par 


10-Aly al-Khafif, al-Sharikat fi al-Figh al-Islami, p. 34. 
'? Al-Sarakhsi, al-Mabsut, vol. 11, p. 152; al-Kasani, Bac ai 
p. 3534; al- -Marghinani, al-Hidayah, vol. 3, p. 4. 


12Sahnin, al-Mudawwanah al-Kubra, vol. 5, p. 68. ‘ j 
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types of trade, OT a single type of trade, the par Al 0 eT ship ¢ ‘on lu de C lis. 
mufawadah. By general right here, wen mez ean the at the pa | pea ee. | 
act according to his opinion and is not requ bred to hayere course tohis a: 
partner each time he acts. This ee | Third, this 
statement does not indicate that] 
On the contrary, he did not rece ce he te 
Hanafi jurists were trying to say that 
nufawadah as they understand it. 1 D 
tion will be taken up im the next se con. 
The meaning of mufawadah, ¢ as ‘the 


as follows: 


, **o<¥*? 
; the 1 , 
tie 

= + 


|. The term mufawadah is derived from taj 
is sometimes a delegate I types ¢ 
in one type of trade. In oth er words, mufau 
respect to trade or is speci: al | bene commnec 
trade. e ‘ 


2. The meaning of tofu is ‘realized 
pared to the Maliki “nan bea 7 
seeking suthoraeaae from a cc 
to enter into a trz ig . fo 

granted at the ie of 
Having said this, we ma} y loc Te 
mufawadah used while for ming th : 


13.2.2 The implication of th 
Is kafalah required by | the } 


The first question we raise i 
include the contract of haf alah 
Malikis that the contract ¢ of par 
wakalah within it. This wakalah san : 
we said that this wakalah is highh 

restricted and does not requir : 
require kafalah as it does im the 
turn to the text of the VM udawu 


'3A|-Dasuqi, Hashtyah, 


188 


We find two major points in this statement: 


'Sahniin, al-Mudawwanah al-Kubra, vol. D, p. 71. 


a iL He said that he was not persuaded that they e) exceed the apt tal 


2. He said: “If they do this and purchase on cr redit the 


This problem needs to be analyzed in detail. 
in the Mudawwanah, for doing so, it has the followi 


capitals is not approved by you.” He replied: 


Partnerships in the Malikt Schoo 


What do you think when one of them brings forth wealth 
(of a certain amount) and the other comes up with a Tike 
sum, and they then participate by way of mufawadah (on ‘i 
the condition) that they will purchase with this wealth | 
(on cash) and on credit as well, and whatever sust a 
Allah gives of this will be shared (equally) by them. 
said: “I am not persuaded that they should particip ate ae 
the condition that they will make purchases that gc be a 
yond the contributed capitals. The reason is that sha arikah Hu 
is not permitted except with wealth. Thus, if they d do this 
and purchase on credit, then, what they have purchased 
is between them too. I have already informed: you ¢ of the 
ruling for the partners who do not mix their capit: als and : 


this falls under that too.” 4 _— 


‘on 


for credit purchases. This is similar to the Hanafi view for the 
simple ‘indn that does not include kafalah y wheels a partner 
is not permitted to exceed the partnership car ee for credit 
purchases, unless the other partner has authorized istidanah. 
The Hanafis in that case construct a second - part ner oat ship of 


wujuh over and above the original partnership. ‘ 


- A. 


a) | 


they have purchased is between them too.” This s is what hap 
pens after istidanah in the Hanafi simple “nar de | 
happening here? Is the authority of istidanah 1 imy lied? 
pears to be the implication of the words quoted d, but the tri 
is different. a 


I said: “If he independently purchases goodale ) 1 cre "eC 
excess of their contributed capital, and his part 
this too, will their purchases be for their own 
because the sharikah in credit beyond the c conte rib 


tner - | 
sner dc 


* eee 
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| hold that whatever they have purchased is to b 2 shared © 
between them, because his partner has asked : ae Ey : 
chase for him too. I, therefore, hold that whatever each 


one of them has purchased is to be shared k etween them , 


ss Ey 
with one-half going to one partner < bs to the — as 
other.” !° a Se nn 
i ay J 
This makes it quite clear that the a, s been authorized 


his partner to buy on credit. He, th Du: 1us, = ras the authority of 
tidanah. We have elabourated earlier hat the authority for ts 
according to the Hanafi schoolya aie @ Spec Ip STmssion I 
the ordinary ‘inan with wakalanet in ae it arises fro 
the underlying contract of ae 1s, impli ar 
nership contract; no special pert iis: 
the nature of the zstidanah, a ccording to the Ma 
contract of mufawadah? 
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Ome sort is necessary, otherwise the partnership vill be aoe 


If Ibn Rushd could face this danger, while “com aring opini ae : : 
modern scholars who choose opinions across different sch rs 
initely engaged in a hazardous activity. The | truth is that Ma : ision of profits is according to work. 5 ey stipwiated tr 
the Malikis, while fully aware of the Hanafi : mufi adah. d hey work equally so that they can share the 
their own mufawadah in the form of a rudimentar y ‘a gl If one of them does two: Shisessaiiiiiay ork a * and 
the Hanafi jurists now appears to make som a se. third, then, the revenue has to be shared in in t] ae ee 
Malik as saying: “I do not know what is meant by m lining the ratios of work, commercial Ore 3) etic e (‘urf) 
— KO account. ; 


They (all the jurists) differed with es spect t to sharikat ¢ 
mufawadah. Malik and Abu Hanifah agreed as a who 
about its permissibility, though Baar life rt 
of its conditions.” 2” 


Cd 
’ 
Se oe ae ee eee 


ee. 


~ 
é 


*°Ibn Rushd, Bidayat al- Mujtahid, vol. 2, p. 254. 


7A\-Dasiiqi, Hashiyah, vol. 3, p. 361. 
26The text is: is slalll. Ua civ Al-Dasiigi, Hashiyah, vo p 
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Presence in one location is not required. It isp Dossib) a 
the partners to be located in different places, like the tailor on OCU. 
pying separate shops when each has access to both shops.” If 
are located independently, but both of them do n ot ea 
both loacations, the partnership is not valid.” ALK Ch irash 1oweve 
records two opinions in this: “Al-‘Utaybtyah says that they eal 
in two locations, while the Mudawwanah says tha : the location mus 
be the same.”3° With respect to prospecting for mineral ci 
or undertaking construction work, it is stipulated | tha t the loca ca 
be one, and it is not permitted that one of them mt ork in Cor 


and the other in a separate mine.*? . 


12 V 


oi 
<<. ’ 
= | . 


a 
When the trade involves the use of implemen 


il ae 


Al-Khirashi states: “What the writer has presented 
situation where the trade does not need 1 implements 3, OF i 
these are insignificant, as in tailoring. He then di iscusses 

where implements are involved, dyeing as a trade and hunting. Ha 
he further stipulates that their equality of imple 2=ments (con tribu ster 
is either through ownership or through fare ee this 
4 stipulation, ownership is achieved by buying t ch imp nplem ent 
. for equal ownership or renting it by paying equal an oun 

The reason why ownership of implements is stipu ulate ta. 
liability is created in accordance with the princi L ple of f liability. 
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Stipulations for labour and liability in both forms 


Al-Khirashi says that “if one of the parties 

working on it, his partner is equally liable for pe : 
it, however, there is no requirement for joint ¢ scep tance 0 
the thing accepted is destroyed, the liability is shared b 


a) 
ACCE pts s 


wore’ 


rformin Wtuil 


*°Muhammad ‘Ulasyh, Tagrirat ‘ala Sharh al-Dardir on th 
Dastiqi, Hashiyah, vol. 3, p. 361. . 

*® Abi ‘Abd Allah Muhammad al-Khirashi, Sharh al-A fukhtasar 
1318) p. 52. ) 
Toc. cit. 

*!Tbid., vol. 6, p. 53 
32Tbid. p. 52. 
33Loc. cit. 

Loc. cit. 
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esor to separation (termination of partnership) and even after it.” 
He then goes into details of liability if the partner has been ill for 


ssome time, 
‘explains issues of mutdlabah from either partner.*® 


following 
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whether it would amount to termination in ae 


q oe 7 
From the statements of the va ee we | 


{ 


1. Acceptance of work may be by one Para oth (joir 
Each partner is liable for perlora omy vork t ) the e 
his part in the work. : 


2. 


a. 


Mutalabah of suing for performance may 


’ 
> 


wither partner. The details of this con c ition. | : 


These three stipulations do not apply to 
been absent for a long time, whether this. 
without it. Al-Khirashi explains tha 
two at repeated intervals does not ai affe ct 
liability of the partners. When 1 he absen 
for more than five days, how er te he 
to reasonable wages, but the ib ability 
should be clear here that Ages S pa 
shared by both. It is only in the > case 
the wages received will be ng to 
and present.*8 


he 7 
Jt 


eriil 3 


. eh o* 
; P UME Ya 


A 


From al-Khirashi’s statements we 
ner can be sued for the pe rforr 
Hanafi’s call daman oan | 
both partners liable to mutalab 
similar reasoning? Does | one partne 
other? Here we must c 
daman al-talaf. With respect to 
the Mudawwanah that 1 7 
the work.?” While the N ‘aliky’ T's assi 
both liable, it is obvio s that t 


rma nce ( 


istinguish 
= 


aL 
soth ar 


Ibid. p. 54 
s Loc. cit. 


Loc. cit. 
Al. Dasigqi, Hashiyah, vol. - 
SSahnin, s-Mudawoanah a LK ‘udr 


i = 


the hugiig of a contr rac 
Hanafis make. \V 
is this ‘iotincbenia 
acknowledge chiaets 
their concept of vakai lah. It 
al-Dastiqit that the li iabi ility 
both.” a 
From the above discussion, we 
al-a‘mal is almost similar to the Hana 
is labour. As the Malikis have a diff 
do not have to resort to | is a 
mutalabah and for the perfor. 
the two forms is that the h 
dence of profession. The E a nafs 
addition to this, the Malikis re 
in proportion to the work don ne, wh 
l-‘amal. & 


3.5 Sharikat al- Wus A an 
ie Malikis, as indicated ea pa i 

ea and sharikat eden 
into two types, and both are void accord 
al-dhimam is the contract betw Br: t 
will buy an unascertained comm a 
joint liability for both. The liabi lity yi 
the purchased goods on behalf of thes 2 
selling this jointly the profit is sharec "be 
is not permitted by the Malikis. As this 
sharikat al-wujtth according to the E 


the sharikat al-wujuh permitted b ae 1 


Malikis.*! 


a + 
i 


The second type of sharikat al-dh mar 
credit worthiness in the market and anot 


who does not enjoy credit worthiness op 


“°Al-Dasiiqi, Hashiyah, vol. 3, p. 362. 


“Sahniin, al-Mudawwanah al-Kubra, vol. 5, p. 41 
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[| 
= 
yho does. The profit is shared between them. This type is not pers oo 


mitted by the Malikis on the basis of gharar and jahalah.*? 


rh . 


! for the purchase of an ascertained (meee Sears 
ther present or absent, it has been discussed earlier ¥ pent 4 tout 
on of the Maliki mufawadah wich oa Tedit dit pur -nhases 
eyond a e capital limit. This is permitted = 1a likis anc 
wires the presence of all the partners on the sf ui ot and ‘1 all t 
a ners accept the transaction themselves. 

This shows that there are three types of such 
fording to the Malikis: 7 


1. Sharikat al dhimam in which all the a I 
thiness. This partnership is called shark 
Hanafis. ¥ 


2 


2. Sharikat al-dhimam where one partner has’ 


- r ° ._ = 
lo eel - = 


but the other partner does not. It is the ot 


he other 
business on the basis of the credit wort 

3. Credit purchase through a joint cc rc ae b 
is required to be present and to p 
purchase contract. 


The first two are void according te 
Not a partnership at all, as discussed a sie 


“Muhammad ‘Ulaysh, Tagr? t ‘al 
Dusiigi, Hashiyah, vol. 3, p. 364. 
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,) 


the huquq of a contract and its hukm, a distinction that be 
Hanafis make. What stands in the way of mutalabah from} lh 
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who does. The profit is shared between them. This type is not per- 
Mmitted by the Malikis on the basis of gharar and jahalah.™ 


is this distinction made by the Hanafis. As the Malikis do 1 " As for the purchase of an ascertained (mu‘ayyan) commodity, 
acknowledge this, mutalabah is valid from both on the base WHether present or absent, it has been discussed earlier within the 
their concept of wakalah. It is explained further in Hashiyat P discussion of the Maliki mufawadah with respect to credit purchases 
al-Dasuqi that the liability for destroyed goods also les i » beyond the capital limit. This is permitted by the Malikis and re- 
both.*° quires the presence of all the partners on the spot and the all the 
- H partners accept the transaction themselves. 
From the above discussion, we conclude that the Maliki shanajme This shows that there are three types of such partnerships ac- 
al-a‘mal is almost similar to the Hanafi ‘inan when its subject-matter cording to the Malikis: 


is labour. As the Malikis have a different concept of wakalah, they 
do not have to resort to istihsan to make both partners liable for 
mutalabah and for the performance of work. The distinction betwee 
the two forms is that the Malikis stipulate similarity or mterdepen 
dence of profession. The Hanafis do not impose this soe 
addition to this, the Malikis require that wages earned be shared 
in proportion to the work done, while the Hanafis link it to domi 
al-‘amal. 


13.5 Sharikat al-Wujuh and Shartkat al-Dhimam } 


Some Malikis, as indicated earlier, differentiate Beare sharikat | 
wujuh and sharikat al-dhimam. Shartkat al-dhimam is further ¢ ie 
into two types, and both are void according to the Malikis. ‘Shark 
al-dhimam is the contract between two or more persons that 
will buy an unascertained commodity on credit so as to can 
joint liability for both. The liability is created by each one a ecepting 
the purchased goods on behalf of the other partners and then aft ter 
selling this jointly the profit is shared between them. This partn nership 
is not permitted by the Malikis. As this partnership i is ‘the same 
sharikat al-wujth according to the Hanafis, we may conclude tht i 


the shartkat al-wujth permitted by them is se! ie to th 
Malikis.*! | | ane 


credit worthiness in the market and another doen rot. 1 
who does not enjoy credit worthiness operates through 


40 A]-Dasiaqi, Hashiyah, vol. 3, p. 362. 
“'Sahniin, al-Mudawwanah al-Kubra, vol. 5, p. 41. 


a 


2. 


. Shartkat al dhimam in which all the partners have credit wor- 
thiness. ‘This partnership is called sharikat al-wujuh by the 


Sharikat al-dhimam where one partner has credit worthiness, 
but the other partner does not. It is the other partner who does 
business on the basis of the credit worthiness of the first. 


3. Credit purchase through a joint contract in which each partner 


is required to be present and to participate personally in the 
purchase contract. 


The first two are void according to the Malikis and the third is 


» Not a partnership at all, as discussed earlier. 


“Muhammad ‘Ulaysh, Tagrirat ‘ala Sharh al-Dardir on the margin of al- 
Dusiigi, Hashiyah, vol. 3, p. $64. 
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ghafi‘l School: First Category of 


F E inerships 


he Shafi law of partnership, as indicated earlier, seems to vel 
 —— somewhat restricted version Of Islamic law on the issue. ae f 
a tag present this version in two sections. ‘ai aie fe 2 re : 
a) ) 1. The concept of ‘inan according to the Shafts. | a re ee “ : 
im 9 The views of the Shafi‘ls about the illegality ‘ of tte forms i Pe 
t ine oe Poe 


partnership. 


a oa ie pe aria: 
‘Inan According to the sha ifi its ae 
- ~ a ’ ; a; 


14.1 The Concept of 


14.1.1 The meaning of “nan > 
; nsensus), be- 
‘ALRamli says: “It is valid, that 1s, “nan, by sma consensus); om 

i g is der “iN ed fre Jit 


‘cause it is free from all kinds of gharar. The meé ‘an au 
in tras ctions and other 


the reins of an animal due to this equality Sis: a 
things, like the equality of the two reins Or in | e pre revel rai 
the other in whatever he likes, and this. 


the reins of the animal.”* 2 eee 
din n 


| According to the Hanafis, “inan meant | —andit 
"Tens to the other partner So that he had f sede aaa aad 
Part of the other partner’ Ss wealth. The Ma lik 1S. yee the me wean 


meant by ‘inan “the taking hold by one E yar {ner | on the “nd 
Other partner, that is, by his forelodlati ut el COME cent 
EE. ._ eS 

Al-Ramli, Nihayat al-Muhtay, say oe p.4 
represents the attitude of the sia with 1 res) 


"Partnership, 


|. The : 
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to be a 
The Sh afi 1a law of partnership, as indicated cae eT ae vill | 
=a somewhat restricted version of Islamic law on the | see A)! rh % 
a | yresent this version in two sections. | - S is ; be 
“ ), 7 apr AK i eet H 
. ee afi‘is. | area | 
a 1. The concept of ‘nan according to the Shafi +. (aR is 
ai 1S Olsen ao Sas 
ae 9. The views of the Shafi1s about the illegality of other : cf eel aaa 
ke ee ee 
partnership. isi pee ar sn “8 “ 
vA , _ a } 
‘ | he Sh 
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- 5 ts 
mY : .] 
> 


14.1.1 The meaning of ‘nan 


Al Ramli says: “It is valid, that 1s, “nan, by tet 
“cause it is free from all kinds of gharar. The met 
the reins of an animal due to this equality 1 in t1 | 
things, like the equality of the two reins or if in ec oo 
the other in whatever he likes, 2” this t 00 is 
the reins of the animal.” * 

According to the Hanafis, man meant 
eins to the other partner so that he had fre : dom to t 
part of the other partner’s wealth. BNSC) Ms ii is, on Mee 
Meant by ‘inan “the taking hold by one fF mer of vane in thou 

other partner, that is, by his forelock i) th 1a ee c could DO be alan 
= ae 
: “Al-Ramhy, Nihayat al-Muhta), vol. 5, Pp. 


represents the attitude of the or is 
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Partnerships in the Shaft S¢ . 
his permission.” The meaning given by al-Ramliis quite doa 
meaning fixed by the Malikis. The Malika ‘ inan, we concludes in 
type of co-ownership and not a partnership. Is the Shafi 4 indn sim ni 


to the Maliki ‘inan? Let us examine some of the details to f ind ou 
Al-Ramli says: 


His other partner to be responsible for all the transactions still has 
ihe right Oi disposal in his own share. 


© Unfortunately, al-Ramli’s statement does not conform with the 


Jegal logic established for the issue, nor is it analytically consistent 
with the other principles. The reason is that the wealth of the part- 
ship exists in the form of a co-ownership, and each partner owns 
Peyery particle of this wealth through an undivided share by way of 
mmusha’. A partner, if authorized, can enter into transactions on be- 
Shalf of all the other partners along with his own share, or not at 
fal it is not possible for one partner to act in his own share out of 
this mingled wealth even to the extent of his share. We are sorry to 
ssay that this statement made by al-Ramli is purely theoretical and 


cannot be put into practice.° The result of authorizing one partner 
transaction or for one of them making a transaction, that malone would be what the Hanafis have concluded: the relationship 


is, for trade involving buying and selling. ie a =o : established would be that of mudd@rabah and not sharikat al-‘inan. 
a . a iy = In fact, when the remaining Shafi‘l conditions are associated with 

This indicates that partnership is valid if one | ‘person permits a this point, like the sharing of profits in proportion to the the capital 

: ansaction to another, even if the other person has not gf aT anted ated su contributed, that is, no additional share for the single working part- 


It has five elements: the two parties, the sbjec-matit of 
the contract, work and the form (stghah). The writer he 
begun with the last of these treating it asa Tequisite co con 
dition in accordance with what has preceded i in sale. He, 
therefore, said: An express pronouncement of this ; Wor? 
is stipulated for each partner in response to the other 
so as to indicate permission for either person 0 akin 


De pert itted ) ner, the relationship will be converted to one of bida‘ah. This type 
.. ans = Bot the other “We have understood fom te 1e Of relationship is usually found in sharikat al-milk (co-ownership) 
partnerships, according to the Hanafis and Malikis, th tat pornil : paccording to the Hanatis. 


Setteansactions must be granted by both parties t a | The next point to note here is that the Shafitts stipulate com- 


both of them should have the right to deal in the w yealt 1 of the te plete mingling of the capitals, so that one contribution cannot be 
nership. If permission is granted by one partner alone ae, ENS! eal ' distinguished from the other. This creates the problem with respect 
in the hands of the transacting partner is to be tratec as capital 1 of : 


_ to the the unauthorized partner, discussed above: how can he make 


a transaction in his own share if it is completely mingled with the 
© share of the other partner? 


mudarabah. The Shafi‘is, thus, go against thi stata ail such a re 
lationship ‘indn in one of its forms. What , then, -is the differenc 
between such an arrangement, which they call ‘inan, and betwee 
mudarabah? Al-Ramli says: “If only one of them s grante ed per aTmis 


' is approved by the Shafi‘ls, and in which all partners have been au- 
sion, such authorized partner has the right of tra isaction in th the en ntire 
wealth, while the authorizing partner has the: rig ht of transa 


thorized transactions. ‘The other form in which a single partner has 
] action in been authorized is not possible, and can only exist as an arrangement 
his own share alone. If it is stipulated that he ez nn ng transact in his within co-ownership. The Shafi‘is, however, permit the conversion of 
own share, then, the partnership is not valid.”* 


Vhat al. Re the first type in which both partners are authorized to a form in 


am Bs 
pears to be saying here is that the rabb al-mal ix 1a bc idarabah has no which only one is authorized. This they attempt to achieve by merely 


right of transaction in the capital of the mudarab ah, vhicl h is handed restricting the powers of one partner, as we shall see. 
over to the mudarzb, but the partner in an ‘inan wk 10 has authoriz 


The discussion so far leaves us with a single type of “inan that 


Lie 


2 i 4 5A similar theoretical assumption has been made by modern scholars and, 
Al-Khirashi, Sharh al-Mukhtasar, vol. 6, p. 49. See also ema bi ' following them, the Islamic Fiqh Academy of the OIC when they try to permit 
be Mt ‘ala al-Sharh al-Kabir, on the margin of al_Dasiq, Hashiy Sere 3 3 
59 ’ 


a4) CE the sale of shares of a corporation on the basis of co-ownership. 
Pa 
*Al-Ramli, Nihayat al-Muhtaj, vol. 5 


ai. : 
4 5 Pp. 4. : ’ ‘ 
Loc. cit. a 
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14.1.2 The contract of sharikat al-“inan 
The contract of sharikah, according to the Shafts ; is bated 
wakalah and not on kafalah. Al-Ramh says: “The chieti prmation of the partnership 
shartkah is achieved by volition, by the intention to nal i mi 7 t 
actions and profit; it is, in fact, not an independent contr sh | As 
agency and the delegation of powers.” ‘a 
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1413 Formation of the partnership and stipulation for 
sharing profits 


nership, according to the Shafi‘ts, is formed in two stages. In 
be first stage actual physical mingling of the capitals takes place in 
;manner that distinction, or separation, of one from the other is not 
stag 


possible. This creates a co-ownership (sharikat al-milk). In the second 


sthe contract of partnership is created through permissions from 
bo i sides or from one side, as stated earlier. 


Is legal capacity for agency stipulated for the parties j ing ae 
contract? Al-Ramli points out the following: 


ayy 5. 


If both of them are entering into transactions, the , 
pacity of accepting and granting agency is stipulated fc 
them with respect to wealth as each one of them is is an 


agent for the other as well as his principal. -Tfonly one wil ill 
undertake transactions, the capacity for 


We do not find a convincing reason im the Shafi'l texts for the 
in ane PCL oi 
stipulated for him and the capacity for being ap principa 


ual physical mingling of capitals. Al-Shafi‘l says in al-Umm: “The 
mujawadah partnership is void, and 1 do not know of anything 
ise in the world that deserves more to be void than the sharikat 


ey | 
for the other. Thus, it will be valid if the other is dumb? 


a-mufawadah, unless the partners construct the mufawadah by min- 
3 of capitals and by working with them and sharing the profits, 
miata use there is nothing wrong with this.”? Here al-Shafi'l emphasises 
€ mingling of capitals, but does not elaborate upon the underlying 
The partnership in which permission has been g antes = fun Teason for it. Al-Muzani too, in his al-Mukhtasar, does not give us a 
sides i is converted into the other form if permission gr ant for trans uh vals ee 
stions is withdrawn by the other partner. ee ‘ : 


mn: “A valid partnership is one in which each partner contributes 
mars in the same amount as his partner and they mix them up, and 
they become partners in it (the wealth). If they purchase with these 
has stated, and each partner has the ri 

when he likes, as in wakalah, leading to then 


} 
is not permitted to one partner to sell the goods, unless 
he other is present.” 1° 
ee ispens ens ension ) if | 
transactions from both sides. But if one ¢ them were to 


say, “I have terminated your agency,” or he > were ti to say, 


“Do not undertake transactions In my share,” then, the 


Now, al-Muzani does not give a reason for the khalt, but it ap- 
agency of the addressee is terminated, whi 


.? 
s that partnership itself is formed by it and is complete without 
any further formalities. This is evident from his words: “and they 
become partners in it.” The permissions granted after this are not 
l independent contract, but merely wakalah as has been explicitly 
Stated by al-Ramli: “It (partnership) is not an independent contract 


but is, in fact, waka@lah and the granting of agency, as is understood 
ftom what follows.” 


that 0 f the J 
speaker continues. The reason is that the 0 ier hast 


stopped him, and he can still transact in th . share of the / 
agent removed.”® 


a 


We have already pointed out that suspenditene or ea 


All this means that the Shafi‘ ‘ 


inan based upon wealth, which is 
the only form permitted by them, is nothing more than co-ownership 


with agency for one or for both partners being turned on or off at 
will and according to need. The reason why we hold it similar to 
co-ownership is that all that the Shafil ‘inan does can be achieved 


*Al-Shafil, al-Umm, vol. 3, p. 206. 


Muhadhdhab, vol. 1, p. 3 


y }25 es a. 
Ing i away the 
{ 3 away 
powers of one partner renders this arrangement ac ¢ 0-OV whe nershi lpr ither 
than a partnership. 


The Shafi‘ls do not permit temporary wakalah, a lich alsc 1so m 
that a temporary partnership is not permitted. C : 


on! ~o 
iT : 
it. } 


Ae ee 


SLoc. cit. a 
"Tbid., vol. 5, p. 5. 


& 
vf 
ce 


*Ibid., vol. 5, p. 10. See also al-Shirazi, al. 


10A\-Muzani, Mukhtasar, p, 109 al-Shafil, al-Umm, vol. 6. 
Al-Ramh, Nihayat al-Muhtaj, vol. 5, p. 3 
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through a co-Ownership and occasional | 


the Hanafis have the following to say: ie ompare tot # tate (i.e., without specifying the exact rate); he cannot sell 
4 zt because of gharar; he cannot sell for other than the local 
The mixing of capitals is not a condition for the val prevalling Currency 


_ like an agent. If he does violate any of these con- 
gmons, the transaction will take effect only against his own share. 


Piriner, he cannot give the wealth of the sharikah by way of bida‘ah 
Zutfar. The principle according to him is that sh arial al sorcan he travel with it. For each of the above acts, the partner has 


milk (co-ownership) is the sole basis and the ct on tract of piake special permission from his partner(s), but the basis of the 
partnership is a term depicting ikhtilat (min) ir fing by the ont of sharikah, or the wakalah included in it, does not authorize 
partners) and this is realized through | joint ) mi : L The im to Undertake such transactions. 

matter to be considered in each contract i is th ‘Tequit 
ment of the (name of the) contract, like hawalah, akalah, 
kafalah, and sarf. Thus, if the two capitals are mi xe so 
manner that makes it impossible toate one from 


ity of this partnership, in our view, while al-Shafii ( ic 
bless him) said it is a condition. It is also the opinion of 


isthe partner permitted to trade in all commodities or is he re- 
fmicted to a specific trade? We have not found a clear text on this 
sue in the Shafi‘l texts, however, the contract of wakalah im their 
lew can be general. Al-Nawawi says in al-Minhaj: “If he says, ‘I 


the other, then, sharikat al-milk is establis shed, and the lave appointed you an agent in all things big or small or for all my 
’ wt +a . arc : 
contract of partnership is built upon it a a fas ad Bee cr eenten these to you,’ it 1s not valid. if, PNAS, 
says, For the sale of my property or for the selling of my slaves, 
c o a y . 
This is an excellent analysis of the Shafiite pos ior in by \-Sarakh is 


si Byalid.”** This permission is for the sale of goods and not their 
_ The problem is that what follows the creation 0 ‘sharika rikat al-milk mirchase. With respect to purchase, he says, “If he appoints him an 
not an independent contract of partnership, b | _mere permission gen for buying a slave, it is necessary that the type be specified. 
a limited type of wakalah, which may be revok 2c or eal Dat fitis for a house, the locality must be specified.”*° Al-Ramli, com- 
ners. This has been stated clearly by al-Ra i, as explained menting upon this says: “*Buy the goods you like,’ or those in which 
An additional stipulation made by the Sha ifi‘Ts is that And Cl a . inere 1s profit as in qirad. ‘This is what the text of al-Rawdah implies, 
offered must be of the same specie from both s ides. The ‘Lhe reas id Ibn Rafah has transmitted it from al-Mawardi and others and 
without this similarity khalt would not be pt 05 sible. us as acknowledged it, which is evident.” )® 


We understand from this that wakalah accepts the general form 
Division of profits a | eording to the Shafi‘ls for trade in general, but is in need of special 
thorization each time a transaction is made. In other words, the 
igualified contract of partnership does not grant this right to the 


1 artner; it has to be stated explicitly in the contract. Al-Shirazi says 
MSS i-Muhadhdhab: 


The Shafi‘is stipulate that profit and loss m st t strictly 
ratio of ownership with reference to value, ai and not on th 
parts or on the basis of work. It does not mat ter, a as far a: 
ing of profits is concerned, whether or not : the e partners contrib 


equal amounts of work. If this condition is vic ated ed, the partnerst 


is void.! All this is required in a co-ownership, w which is ther 


It is not permitted to one of the partners to undertake 
according to the Shafi‘is. 


' transactions in the share of his partner, except by his per- 
- mission.... And it is not permitted to either to trade with 
the share of his partner, except in the in the commodity 
that has been permitted by the partner.... Unless the 
partner authorizes him, because each one of them is an 


a 


14.1.4 The powers of a partner 4m 
A partner, who has been authorized to under 
erates under severe restrictions in Shafi‘ite law. } 


EE 


'? Al-Sarakhsi, al-Mabsut, vol. 11, p. 152. 
‘“Tbid., vol. 5, pp. 11-12. 


Ke tra: si ict Ons 1} 


| He ca nnot sell ; r BAL Nawawi, Matn al-Minhaj on the margin of al-Ramli, Nihayat al-Muhta), 
5, p. 26. 


. ‘Loc. cit. 
MP Loc. cit. 


/ 
“a 
“b 


— - a . 
md | i 
——~— aft < = 


210 4 
Partnerships in the Shaft Sel 


agent for the other for his half, and possesses only what 
an agent possesses. *’ 


In conclusion, we may say that the ‘inan Set 
wealth is quite similar to co-ownership (shartkat al-milk) found yit 
the Hanafis. It is not an independent contract, and is merely wa ail 
By special authorization, the powers granted to a partner ma 
expanded, but even then the form of vartientiin Galea 8 1 
reach the simplest form of the Hanafi ‘nan. This is reflected i n th 
powers available to a partner in the Hanafi school and the posi 
of sharing profits in varying ratios. Further, the Hanafi co-on bs 
may be expanded like the Shafi ‘inan and yet not become the Tana 


‘man. a 
‘ . j ’ 


14.2 Views of the Shafi'ts about we he 
Forms of Partnerhsip an | sites ne 


aa 


incorporating the contract of wakalah and ga ma ; 
as wealth. We have also shown that the mee, 8 sl 
form is approved or is allowed to operate does not ven t ir ca 
the level of the simplest form of partnership appr oved the Hanaf 
In fact, the severe restrictions placed upon t the appre ed form part 
nership make it no better than shartkat al-milk or co-ownership wit 
some permissions to make transactions based on on wakalah. I Itwo nul 
therefore, not be an exaggeration if we sald. that & he he law of sha 
(partnership) is non-existent within the Shafi'T sc | ol rie 
clusion, it follows logically that the Shaft law on pat rtnerships bs 
never been applied in practice. The reason 1S that there is s no law t 
practice in this area within this school. Be a by 
We will first examine the views of the Shafi’ vachook with respe 
to mufawadah and then for the other two types es considered d and r 
jected by the school. The benefit of this examination is to se de 
the Shafi‘is have applied the legal principles og’ act these forn 


‘‘Abiu Ishaq Ibrahim ibn ‘Al ibn Yusuf al-Fj atte di al. Shirisi, 
Muhadhdhab fi Figh Madhhab al-Imam al-Shafi%, vol, 2 (Cairo, t d) 0 2b 
'SThe purely theoretical nature of this law was orion om ; attant amli's s we 


ment about giving the right of transaction to one perso 7 vit 1 Di that 
undivided in each particle (mush@‘). See section 14.13, roperty t 
- 


7 
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142.1 The Rejection of the mufawadah 


ALShafi' says in al-Umm: 
- 


|-mufawadah is batil and I do not know of any- 


Sharikat al-n 

thing else in this world that can be declared void if it is 
not the mufawadah partnership. ... If they think that the 
mufawadah according to them is that they are partners 
in all that is found in their ownership for some reason, 


whether wealth or something else, then, the partnership 
between them is fastd. I do not know of gambling except 
in this or less than this that two persons participate with 
two hundred dirhams and then one of them finds a trea- 
sure and this is to be shared among them. What do you 
think if they stipulate this and do not mingle their cap- 
tals, is it not permitted, and what do you think of the 
person who has been given a gift or has hired out his ser- 
vices’ If he earns something out of this, does the other 
become his partners in this? They have rejected lesser 


things than this.*9 


) Ifthe reader will review what we have said about the mufawadah, 
alter the analysis of the Hanafi views, he will find that this is not the 
mufawadah the Hanafis are talking about. Further, the extreme cases 
Mentioned in the above statement do not force the richer partner to 
land over his new found wealth to his other partner; the mufawadah 
Bconverted automatically into ‘inan. Let us examine the views of al- 
phirazi to understand the true concept of the mufawadah according 
t the Shafi‘is. He says in al-Muhadhdhab: 


As for sharikat al-mufawadah, it is a partnership between 
two person who participate in what they earn with their 
wealth and labour and each one of them is liable for what 
the other is liable through misappropriation, sale, or com- 
pensation. This partnership is not valid because of 


|. The tradition of ‘A’ishah, may Allah be pleased with 
her, and the tradition was stated with reference to 
sharikat al-abdan: Each condition that is not in the 
Book of Allah is batil. And this condition is not in 


the Book of Allah. 


al-Umm, vol. 3, p. 206. 


aad Partnerships in the Shaft g id [sp AMIC LAW OF BUSINESS ORGANIZATION 211 
agent for the other for his half, and Possesses only wha . j2.1 The Rejection of the mufawadah 
an agent possesses. 1? viata — (CC 
apohaf 1 says in al- Umm: 

Sharikat al-mufawadah is batil and I do not know of any- 
thing else in this world that can be declared void if it is 
not the mufawadah partnership. .. . If they think that the 
mufawadah according to them is that they are partners 
in all that is found in their ownership for some reason, 
whether wealth or something else, then, the partnership 
between them is fasid. I do not know of gambling except 
in this or less than this that two persons participate with 
two hundred dirhams and then one of them finds a trea- 
sure and this is to be shared among them. What do you 
think if they stipulate this and do not mingle their cap- 
itals, is it not permitted, and what do you think of the 
person who has been given a gift or has hired out his ser- 
vices’ If he earns something out of this, does the other 
become his partners in this? They have rejected lesser 


things than this.*9 


> 
a 


In conclusion, we may say that the nan partnership based y 
wealth is quite similar to co-ownership (sharikat al-milk) fo wi 
the Hanafis. It is not an independent contract, and is merely wakal 
By special authorization, the powers granted to @ partner may 
expanded, but even then the form of partnership ai 8 0 
reach the simplest form of the Hanafi ‘nan. This is reflected i th 
powers available to a partner in the Hanafi school and the f rossibility 
of sharing profits in varying ratios. Further, the Hanafi co-own ners 
may be expanded like the Shafi ‘nan and rot oo Tal 


nan. 


14.2 Views of the Shafits about the Mealy 0 th er 
Forms of Partnerhsip 


The Shafi‘is consider the mufawadah, the sharikat a-ak ai a 
as the sharikat al-wuguh to be void batdl (vont OE % 
: if the reader will review what we have said about the mufawadah, 

alter the analysis of the Hanafi views, he will find that this is not the 
I oe the Hanafis are talking about. Further, the extreme cases 
mentioned in the above statement do not force the richer partner to 
he hand over his new found wealth to his other partner; the mufawadah 
converted automatically into ‘inan. Let us examine the views of al- 
Shirazi to understand the true concept of the mufawadah according 


the Shafi‘is. He says in al-Muhadhdhab: 


incorporating the contract of wakalah sat Be ae x nt 
as wealth. We have also shown that the manner i 1 1 which this 


form is approved or is allowed to operate doe ot ev bring it up 
the level of the simplest form of partnership a ») prot ed t by! the H anal 
In fact, the severe restrictions placed upon the af ippl yed form of par 
nership make it no better than shartkat al-mil or ¢ C0-OF mership Wi iit 
some permissions to make transactions based on ak . It wot 
therefore, not be an exaggeration if we said that the | zie! 
(partnership) is non-existent within the Shafi sc sho vol. From From th 
clusion, it follows logically that the Shafi law c on | partnerships 
never been applied in practice. The reason is yi eis sno law two person who participate in what they earn with their 
practice in this area within this school.'® ce : aie wealth and labour and each one of them is liable for what 
We will first examine the views of the Sh ha iT schor ol with Tespec the other is liable through misappropriation, sale, or com- 
to mufawadah and then for the other two t: pes 8 conside Jered and r pensation. This partnership is not valid because of: 
jected by the school. The benefit of this examination ara 


the Shafi‘is have applied the legal principles a these forms 
etaalate 


ig 
Ih 


As for sharikat al-mufawadah, it is a partnership between 


|. The tradition of ‘A’ishah, may Allah be pleased with 
her. and the tradition was stated with reference to 
sharikat al-abdan: Each condition that is not in the 


7 Abi Ishaq Ibrahim ibn ‘Ali ibn Yusuf al-Fi " ; badi al Shit F 
Muhadhdhab fi Figh Madhhab al-Imam al-Shafi', vol. a n.d.) p. Book of Allah is batil. And this condition is not in 
‘The purely theoretical nature of this law was obvious fron from al-Raml’s the Book of Allah. 
ment about giving the right of transaction to one person in p ant . 
i |p roperty ou 
PALShafi'y al-Umm, vol. 3, p. 206. 


undivided in each particle (musha ‘). See section 14.1.3, 
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2. Itisa partnership formed on the basis that ea bone 
will be a surety for his companion for what is pe der 
sonal to him. It is, therefore, not valid as it am mounts 
to a partnership on what they have come to own 
through inheritance and gift. _ ii 


3. Further, it is a partnership formed on the con n¢ ition 1 


» here as eac h one of them becomes a surety for the other 
for what is due from him by virtue of trade. In such a 
case, the subject-matter of trade, as well as the person 
for whom he is liable, are both known. This certainty is 
/not known in ‘indn, because agency for purchasing things 

of an unknown species is not permitted (that is, “inan for 
that each will stand surety for what is due from ) general trade), but despite this ‘indn is permitted when 
the other as a result of torts. It is, therefore not © the things purchased by each are not mentioned in the 
valid, because it amounts to forming a pal ne shi contract; likewise, the mufawadah.*! 


a 


for making one liable for the crimes commi itted b by 
the other .7° =, tn - What al-Sarakshsi means by this is that some uncertainty (jahalah) 
| Bpresent even in the ‘indn when it is based upon general trade, “be- 
fause what each one of them buys is not mentioned in the contract.” 
This, if we were to base our view upon this type of uncertainty and 
3 feclare the mufawadah void, it would not be possible to permit the 
here will thus serve no useful purpose. Furthe ors there is an elem arikat al-‘inan for general trade either. Perhaps, this is what al- 
exaggeration in the Shafi'l view on the mufaw NC aas We wil th le pial has done, as discussed in the previous section; there is no law 
let al-Sarakhsi respond to this and see what eee say abc ut partnership left to deal with in his school. The matter is quite 
ee view. He responds as follows: — —/ a, edent and does not need further elaboration. 
: ae 
As for al-Shafi‘T (God bless him) (hal buile s his views upon 
the fact that the basis is sharikat al- nilk, | but ee 3 not 


awadah at é all, and as it is : 
the foundation of the muf yarikat al-abdan, according to al-Shafi‘l, is the participation of two 


oo lk, he ae 
established on the basis of shartkat ¢ Dmilk : | ; ; : 
Bre ee persc h their physical labour. It is void, as is stated by the 
O the kafalah ce ontra nS wit p y ; VY 
it void. He said that it incorp rates: the kaje er hor of al-Muhadhdhab: 


with an uncertain basis for an unc ertain object . Bach 


er. what hetia liable : Zit 
one becomes the surety of the oth for athe ‘ Because of what is recorded from ‘A’ishah, may Allah 


for due to trade, and asyhajaiay for = ene bier be pleased with her, that the Prophet (peace be upon 
through a know) thine therefo se - i i him) said that each stipulation that is not in the Book 
unknow?! (hig aes ee priority tag oie 7 ae aah of Allah is batzl, and this is a condition that is not m the 
the opinion of al Thawel, who ead iiailiiamamt Book of Allah. Further, because the labour of each person 
inherits wealth, it pelonen to both o of them Ee We 4 . a is exclusively his own; it is, therefore, not permitted to 
maintain this opinion and it, therefor “ees Re an « another to participate in this with him. If they form such 
to us. Our proof (hujjah) in this is that ; ane Sartieh epartnership ana ne 0D COE a tak nae = 
incorporates kafalah and wakalah, achton ae a ah has worked for because it is a comp ae ats ne ody 
is valid in itself, for the realization of Ae obiectienas (physical labour) and belongs exclusively to him. 
hail, but may led to dispar al e pe metre 14) Sarakhsi, al-Mabsut, vol. 11, p. 153. 

; =) T, th 1at is absent BAL Shirazi al-Muhadhdhab, vol. 1, p. 346. See also al-Ramii, aees Ks 
20 |-Shirazi, al-Muhadhdh = ihtaj, vol. 5, p. 3. Al-Ramli says: “It is batilah, because of gharar and the 

Pa ab, vol. 1, p 346. = icertainty involved in it.” 


All these points have already been explained in ou i di SCUSS! 
the mufawadah according to the Hanafis, and each th : 


—_—~ 


successfully refuted by the Hanafis. Repe ating the 


142.2 Al-Shafi‘is views about the illegality of the shartkat 
al-abdan 


red 


er 
ww UV 


214 Partnerships in the Shafi? Sch, " 


These views lead us to conclude that a partnership according 
to the Shafi‘T school is not possible without khalt, and khalt is the 
basis for sharikat al-milk on which alone this school builds the lav of 
partnerhsip. As khalt or mingling of physical labour is not possib 
this partnership is declared void. We may also note here that even 
the Hanafis permit a partner to keep for himself the wages deri 

from pure physical labour. The Hanafis focus more on similarity 
labour or on interdependent labour based upon professional skills, 
like the work of artisans. The Shafi‘is apparently did not make a 
distinction between pure physical labour and one based on somes 


of skill. 


apter Lo 
. | 
MHanbali School: First Category of 


Partnerhsips nce 7 
i 


at neat 


=~ aed ») ; Vv i” Andie ry 

» = a ! «~ a 8 A ~ 

7 is ahs P ’ oy. site : it of 
a “ S| ; 4) 
ae a us | 


“The 7 lis divide sharikah into sharikah fe al-mal and sharikah fr ; Ee 
Wal-‘agd.' The first is defined as “participation ima net to enti ‘itle- a sl iy 
ment,” a hich they mean shartkat al-milk or co-owne TS h pT Se A 
second is defined as “participation in the right of di dispose: Wika 
Hof five types: sharikat al-“tnan, sharikat al-wujuh, sharikat al-abde 


Wharikat al-mufdwadah and sharikat al-mudarabah. Bac of Bie se ii 


14.2.3. The illegality of shartkat al-wujuh 


As for shartkat al-wujuh, it is participation in the profits of what ea h 
partner purchases (and their skills) on the basis of credit-worthiness 
It is a partnership that is void7? “because what each partner p Ur: 
chases goes into his ownership and belongs exclusively to him. Itt tis 
therefore, not permitted to him to share this with another.’ EM 
is what is stated by the author of al-Muhadhdhab. As for al-Ra 
he says that the basis for all the void partnerships i Is gharar.5 Nan indepe ndent partnership. Thus, when we Say sharika a -1 


In our view, the reason here as well can be traced back iT do not mean that it is either formed as ‘indn or as mufawa 2 wad 
9 inthe Hanafite system. Here it is independent of ‘nan or mufa 


lack of khalt and co-ownership. Yi, ee nd 
ee which are themselves independent partnerships u nrelated 
This chapter is devoted to the study of the first fe foul ur tyT 
cording to the Hanbali system. Mudarabah, as § tat ede le will 
Hstudied in the next part. Before we begin the st vudy 
)egory of partnerships according to the Hanbali 3, it it i 
‘say a few words about their approach to. thi ;  subje 
The Hanbali school was developed muck h lat ater as 
‘other schools by the students of Ahmad it n Hank 
the ‘ibadat, this school has had very litt te exposur 
‘isconcerned. It is only in the modern times es tha iat it is 
attention. When one studies the law‘ part 
this school, the results are somewhat s irpr 
"school are more advanced than thos e of t the 
ae In fact, the forms of partnership a ace pte 
ors by the Hanafi school. - i" E ad 


ool ' 


‘Mansiir ibn Yunus ibn Salah al-Dir 
| al-Igna‘, vol. 3 (Cairo, 1968) p: oss sreinal 
al-(ina). fe 


*8 Al-Shirazi, al-Muhadhdhab, vol. 1, p. 347. 

74Loc. cit. =f 

25 Al-Ramli, Nihayat al-Muhtaj, vol. 5, p. 3. 7 
an 
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Partnerships in the Hanbali Scho) 
attention has been paid to the principles underlying such opinions, 
and no : apparent attempt has been made to ensure analytical consis- 
tency in the opinions selected. 


There is one problem, however. The opinions in the Hanafi schoo} 
are easily linked with the operation of general principles. One u t de 
stands why a certain opinion is being upheld in the Hanafi school 

when recourse is had to the basic principles approved by them. Thi is 
type of clarity and systematic elaboration is not found in the F an bali 
school. In short, when we wish to grasp the principles that 1 ade le 
an opinion, it becomes somewhat difficult to do so. The emphasis 
is on the derived opinion rather than the underlying i 
gets this impression from most of the figh material developed 
Hanbalis. Even when an opinion is being based directly. on a tra 
tion, there is no explanation as to what principles of figh ee 
affected or amended. Take the case of ‘urbun (earnest money), The 
Hanbalis permit this, while the other schools do not. Th he 
Hanbali opinion is based upon a tradition, it is not clear what ki inc 
own. The acceptance of the ‘urbin es ‘ | 7 
oem ee oe e- namely rights and op Se a The meaning of this partnership is that two pers ons ‘tice artic) eae) 


A 1. ® pate with their wealth and work on the conditi hat e generated — 

te O of mal in Islamic law. Thi s pr 1clp om pa 10n the i oene ated 
be sold and are thus a category eam profits will be shared by them. The meaning is deri Tvec 1 from tl le eX- 
ample of a man driving two horses when he gives e 


15.1 The ‘Inaén Partnership according to the Hanbalis 


' The ‘indn partnership approved by the Hanbali school is exactly 
similar to the ordinary ‘ina@n based on wakalah with mal as its 
ee etter, as approved by the Hanafis. The only difference is 
where the Hanbali scholars attempt to insert a Shafit opinion’ that 
is inoper: rh le within the Hanafi system. All this will be evident from 


what follows. 


15.1.1 The meaning of ‘tna@n according to the eat 


Attar 


if accepted, can have far-reaching consequences ee: tire Is 
w of contract. The Hanbalis, however, do not identify the princi 
‘' and give no legal analysis as to ae this new princ as It is also said to be derived, accordtiE to al-Fe farra’, 
reconciled with the remaining principles of craton rit °} | each other equally in all things. 
[ret Even the modern scholarsiwho approve | ‘urbiin, and ee Do the Hanbalis, then, mean that the partne ars should participate 
includes the Islamic Fiqh Academy of the OIC, hi we not attenpl i _ equal capital? The answer is no! The author of al-] Mug hn s 
to lay down the principle. This is typical of the Ha ball schoc choo: fe P quality in the amount of wealth is not stipulated.”> Phe 
on the opinion without elaborating the underlying P rit aaee p “ashshaf states that similarity/ equality of v wealth, eithe 
and checking it for analytical consistency. __ or in quality, may not be stipulated.” 7455 rs. 
Further, in the law of partnership, we find the Hanbelis alis adopting ‘urther, the Hanbalis, like the Hanafis and unlike the Shafi 
quite a liberal approach, but here and there an ¢ pinion ion is inserted not stipulate the mingling of capitals) ite thalt lt). Ant Hat a " 


———— 


that appears to wreck the whole structure erected, a anc in fa fot | that it be ascertained! snd DSi aaa Nowe =x a 
against the principles underlying the approved ypinio ons. Take the and dirhams is that khalt does not st and in the wa 
case of the ‘inan partnership. Most of the rules der vised for the part- pon of partnersiiaaaa partnership i moe er, 
nership are similar to those of ‘inan based on we akalah app roved by effective, however, unless transactions’ are Ae We 
the Hanafis. In the middle of this structure an Op ion is arbitrar currencies. For the other things) the E Hanafi 

ily inserted that attempts to deny one of the pe ners transaction ae outs the capita aan rit ae 2 

for the partnership and yet permits him to andere ke tra Atte | give operation to the rules of shar at al- 


NSAactions st rl 
in his own share. This point, and its purely theoreti tical | nature, have =e 


been discussed in detail under the Shafi‘ite law of Pa *Tbid., vol. 3, p. 496; Ibn Qudamab, | ay Mu 
previous chapter. The opinion clashes totally w ‘Ibn Qudamah, al-Mughnt, wos » p. 4U. 
rules approved for this partnership by the Hanbal ‘A|-Bahiti, Kashshaf, vol. 3, 19. fa 
pression one gets on studying Hanbalite law on pa then ‘Ibn Qudamah, al-Mughnf, vol 5, p- 2 
opinions have been selected from other senior school: 


rship ! ; 

, but ve r | t 
- 

; tes 


a 
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to enable the partners to share the profits, because joint ¢ capital.? The Hanafis avoid this due to the gharar involved as 

ment to profits is based upon the creation of joint damian, whi it | it can lead to disputes. For example, if a house is contributed 
completed with transactions in the case of currencies and i ™ ascapital, and before any transactions are made, if the price of 

purchase /zlahs in the case of other things. Most of these iss the house falls steeply, or rises for that matter, it may lead to 
been discussed in the fundamental concepts. How do the Hanbal » disputes. Further, before any transactions in the property, it is | 


deal with these questions? It is only i in the Kashshaf that one fin F not justified to pass on the profit or loss, as the case may be, | 

a half-hearted attempt to identify a principle. | to the other partner when he has not done anything to deserve | 
The author of Kashshaf says: “The wealth stands mingle by th q this. The Hanbalis ignore this issue. i 

contract itself.”° He further adds: “If one of the contributed ca capi ital The Hanbalis also stipulate that the capital contributed should | 

or part of it, is destroyed even when this is bees te 0, be present and available for transactions.’” This too is identical 

the partners are equally liable for the destroyed wealth” he fi 5 with the condition stipulated by the Hanafis. 


that if the khalt is achieved by contract | 
ie ne ae av aes or after the halt is om 4 The Hanbalis stipulate that profit should be specified as an 
yee | livided percentage of the whole (musha‘) profits, like half or 

ortant princi Tike the prin aciple a [ g p 
second points aa is a pr ip : a third. ‘The sharing of profits does not have to follow the ratio 


lished. We have stated earlier tha : 
of ‘urbin, but only if it is estab A of capitals contributed, and one partner may be given more i 


b treated as an accounting problem . 
seenaitie O ee ae d rai aie rathe only | on the basis of his skill and profession: Forming a partnership =? Me : 
n e a blem here ish there Goce aly! rity onsen with an unknown share is not permitted.“ This condition ji” ay 

ere e ; q also similar to that laid down by the Hanafis. 7 


of this principle should be checked with all t] Or aciples upheld by | 


he Hanafis, especially when some of the princip Jes have been deel: | 
ed out of traditions like al-kharaju bi al-¢ lamé in. This analytical ~al 7) 45.1. 2 The implication of the absolute term ‘nan land 


ustification is not provided by the Hanbali sc of eet ag a powers of partners = 


» ' 
tae 


— 


As most of the implications of the term “inan used i i . act 
of partnership, without qualification, are the same < 5 tee e for the 


Partnership with ‘urud a 
Hanafi ‘indn based upon wakalah, we shall sum marize e its implica- 


There is no disagreement among the Hanbalis t hat a partn ership may 12 
be formed with absolute currencies, but with re (< espect to prof yerty in hons as they are stated in al-Mughni. ae 
general (‘urid),® there are wo Opinions aaa ae » The Hanbali “nan is based upon wakalah nd aman 

: am not include the contract of kafalah. The par nership is” 


@ 


all trades or special for one type of trade, if that 
' partner in this ‘“inan has all the powers th at ; we hav 
' the Hanafi ‘indn constituted with wealth mal). I 
in musdwamah, murabahah, tawliyah and muwad 


2. Sharikah including mudarabah is possible y wit th “un fi C aay : with what he sees to be the interest of he p al 
value at the time of the contract is to be € consid s the " practice of the traders.’* Further, & a 
aa delivery of goods or the price and tom : 


* j + 
- '. 6 , 


1. Partnership is not permitted with ord fo or r the 
stated by the Hanafis. The Hanafis achiev 
but the Hanbalis do not. 


a 


°Al-Bahiti, Kashshaf al-Qina@‘, vol. 3, p. 499. 
7Loc. cit. 


*Abraham L. Udovitch has translated the word ‘u cocina : 
uru ; od Ss. Se i) 
L. Udovitch, Partnership and Profit in Medieval Islam id as a The = 10 A\-Bahuti, Kashshaf al-Qina, vol. si ). 
ever, has a wider meaning insofar as it includes real alate and lande a tpg p. 498. 
ete: ‘i Bn - Ibn Qudamah, al-Mughni, vol sp p 2 
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to enable the partners to share the profits, because joint entith 
ment to profits is based upon the creation of joint daman, which 
completed with transactions in the case of currencies and thm ah 
purchase hilahs in the case of other things. Most of these issues hay 
been discussed in the fundamental concepts. How do the Hanbs ts 
deal with these questions? It is only in the Kashshaf that one fi | 
a half-hearted attempt to identify a principle. 

The author of Kashshaf says: “The wealth stands ine : 
contract itself.”© He further adds: “If one of the contributed c: — 
or part of it, is destroyed even when this is before the khalt, the 
the partners are equally liable for the destroyed wealth.”’ The fin Ist 
point to notice here is that if the Ahalé is achieved by the cont - 
itself, then, the question of before or after the khalt is irrelevant. The | 
second point is that this is an important principle, like the prina 
of ‘urbun, but only if it is established. We have stated eri 
mingling of capitals should be treated as an accounting 
and things should be mingled with value rather than h 
ical mingling. The problem here is that the analytical consi 
of this principle should be checked with all the princly 5 Up 
Hanafis, especially when some of the principles ane 
out of traditions like al-kharaju 6i al-daman. ets Si aly 
cation is not provided by the Hanbali scholars. — 


iT 
S : 
oa 


Partnership with ‘urtd 


There is no disagreement among the Hanbalis wer 2 partnership 
be formed with absolute currencies, but with r ; to pro 
general (‘urdd),° there are two opinions: 


1. Partnership is not permitted with ‘uridd fo Ae 
stated by the Hanafis. The Hanafis achieve t 


but the Hanbalis do not. 


2. Sharikah including mudarabah is possible ri h ‘urdd. nd t 
value at the time of the contract is to be considered as th 


°Al-Bahiti, Kashshaf al-Qina‘ 

7Loc. cit. 

“Abraham L. Udovitch has translated the word ‘uriid as ¢ 
L. Udovitch, Partnership and Profit in Medieval Islam, pas sim pee 
ever, has a wider meaning insofar as it includes real estaize Th 
as well. 


vol. 3, p. 499. 


ISLAMIC | 


AW OF BUSINESS ORGANIZATION 219 


capital.? The Hanafis avoid this due to the gharar involved as 
it can lead to disputes. For example, if a house 1s contributed 
as capital, and before any transactions are made, if the price of 
the house falls steeply, or rises for that matter, it may lead to 
disputes. Further, before any transactions in the property, it is 
not justified to pass on the profit or loss, as the case may be. 
to the other partner when he has not done anything fo deserve 
this. The Hanbalis ignore this issue. 


The Hanbalis also stipulate that the capital contributed should 
be present and available for transactions.'® This too is identical 
with the condition stipulated by the Hanafis. 


The Hanbalis stipulate that profit should be specified as an : 
undivided percentage of the whole (musha*) profits, like half or eh aaa 
a third. ‘The sharing of profits does not have to pag aa 

of capitals contributed, and one partner may be given | ee: Ss 


«2, 


on the basis of his skill and profession: Forming a partr | 
with an unknown share is not permitted.™ This cond: ion 
also similar to that laid down by the Hanafis. . 
perry 


or = . 


15.1.2 The implication of the absolute term in 


2° 


powers of partners ‘a 
As most of the implications of the term ‘indn w 1s sed cts 5 
of partnership, without qualification, are pe 1e as 
Hanafi ‘“inadn based upon wakdalah, we ® shall 
tions as they are stated in al-Mughni.™ ~ i 
The Hanbali ‘in@n is based upon wake al im as 
not include the contract of kafalah. Thee 
all trades or special for one type of & 
partner in this ‘nan has all the powers th hat’ 
the Hanafi ‘inén constituted with wealth 
In musawamah, murabahah, auiyah and m : 
with what he sees to be the interest ¢ f the 
practice of the traders.” Further, a pa rer 


a 


delivery of goods or the price and to me 


i See 


"Ibn Qudamah, al-Mughni, vol. 5, ppet6= 

' Al-Bahiati, Kashshaf One rol. 3, P : 

oe p. 498. a % 
Ibn Qudamah, al-Mughnt, I. 5: P 
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the partnership and to accept assignments, as well as to return goods 
on the basis of defects. 

In the Hanbali ‘nan, as against its Hanafi counterpart, each part. 
ner may sue and be sued for the debts of the partnership or those 
due to it. The reason is that here the distinction between the hugiig 
and hukm of a contract has not been drawn. In the Hanafi iene 
it is the dealing partner alone who can be sued. 

The partner does not have the right to form another partner. 
hip or to invest the money by way of mudarabah. This is something 
that is permitted by the Hanafis, but the Hanbalis have restricted 
it. They argue that this establishes some rights in the wealth of the 
partnership, and makes another person eligible for sharing the prof. 
its.14 Apparently, they are not making a distinction here between 
admitting another person into part of the wealth of the firm, 

Further, the partner cannot mix up his own wealth with that of 
the partnership. Finally, he does not have the right or authority of | 
istidanah. If he raises credit beyeue the limit of the api Cu 
Bpetuership, he is personally liable.'® Menke Fs 
’ iter a > 


}.1.3 Sale and purchase on credit and liability of pa ns ners 


1e stipulations for sale and purchase on credit for the ‘inan 
nership are also no different from those stipulated by fa r 
the ordinary ‘inan based on wealth. The author of al-M oC 
pei 
If he buys on credit with the type of currency tha he has had 
or for a currency that is different, or buys on the basis 
of fungibles, and he possesses these, it is permitt ze . The 
reason is that when he buys for a species that he has, he 
will be paying with these and it will not lead to an n excess 
payment (over the capital) for the partnership. If he does 
not have this currency, nor a fungible of the species ea ‘h 
which he has purchased, or he has other property ‘a rg) 
and he buys property on credit through istidanal ' ther 
the purchase is his own, as is its profit; he is liable > for it 
himself, as this amounts to istida@nah against the w ealth 
of the sharikah.'® Bee 


147 oc. cit. 
15Toc. cit. 
8Thid. p. 23. 
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This is the case when he does not possess the authority to raise 
eredit beyon: | the capital employed (istidanah). However, when his 
: Reiner has pratt him such authority, the author of Kashshaf al- 
D Qing’ has the following to say: 
Istidanah is purchase by a partner in excess of the capital 


of the partnership, or with a currency whose species he 
not possess besides the two currencies (dinars and 
dirhams) that it is customary to accept as a substitute for 
one another. If he does this, that is, indulges in tstidanah 
against the partnership, then, the daman (liability) for 
this 1sttdanah is upon him in case a loss is made and the 
out is for him if a profit is made, because their part- 
nership has not taken place in this. Unless, his ‘partner 
permits him to do so, in which case the permit areas gt: a 


trade will be undertaken in the ususal way.!/)) aoa 


a penats. Sy 
lt is important to mention here that when at a n oo 
authority for istidanah to the other partner in the Tau aveien oh ae 
4 hew partnership is created on top of the first, al d this i is 3 by way 
of sharikat al-wujuh for whatever credit is raised b beyond t aes ex sting mee, ° 


capital. It is a new venture on different terms bet 


pv 


s® 


es 
-_ 
ees 


_s 


——s 
ene _ . 
ina _ Pp 
hd a * 
a 
Sats 
L re y 
a a ee 


ae an 


est 


Saul 
« 


z Pin 


- 
4 
eo 
i a 


eas _ as 
ee Nes a 
“ar 


Se 


~ 


Eine 


1g. leer nN 


This situation has been acknowledged by the N falikis as ot ie 
we have not been able to discover an explicit te tex ext abc 
Hanbalite texts, except what the author of po 
said above: “Because their partnership has 10 pene nt] 
We have stated earlier that the Hanbalits e scholar ie sim 
expressing opinions and they do not elaborate their principl 
apply their principles for them, or at least the Han: ait te princi 
appear to have been imported. When we wei apply these Dp int 
find that the statement of the author of Ka ashshaf al-C 
their partnership has not been created ait 
apply in practice. a 
The reason why the Hanafis need to constr TUC 
related sharikat al-wujuh in this situa tion is 
al-wujuh are shared in proportion t to th 1e e dam 
this is stipulated for one partneny it is s simph 
is not valid. In the ordinary ~ inan bas ed 1 
excess profit may be stipulated { or one 
this is done. The rules of the twop artn 


i 
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ut this ‘in the 


oe a , wate + 
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be combined into a single partnership. The Hanafis,t therefore, need 
two separate partnerships combined into o ne. 
When we examine the Hanbali sharikat al-w yuh, as we will s 
we find that excess profits, different from f oporti 
be stipulated for one of the partners. This would me. 
ciples of excess profits for one partner in the te wo ty: 
do not clash. Thus, there is no need to cons struct a ‘ 
ship for the sake of istidanah; the same partner 
further permission. The sharzkat al-wujith Swilltet me 
without clash. 7 
The problem, however, is not that simple. The 
introduce zstidanah in their concept of “Gr an. ‘The reason is th 
sharikat al-wujuh formed as an ordinar y Gnd in . 
is not based upon kafalah. In other words, a partner provide 
for his own liability alone, and not that of his partner 
responsible for all debts in proportion to us Own daman 
of his partner is not his liability. As compare d to 
sharikat al-wujtth is based upon the cont; aoe 
1st idanah into their ‘nan partnership n necessal sarily means 
wujuh into it, and doing this n means introduc 
tract of kafalah into the concept of ‘nan, ‘The moment the 
their ‘inan will no longer remain ‘“inan, | out will be coi 
Hanbalit mufawadah, which is based upon kafalah anc 
" similar to the Hanafi “indn based on kafa: ah. 
’ The conclusion we draw from this is that v 
adopted the ordinary ‘inan of the Hanafi s 
tained the complete logic of the Hanafi prin Na: les. TI 


7. 


accept the whole concept or create their o own con 
whatever principles they adopt. am 
Let us now turn to another problem pertaining 
the partners. The author of al-Mughni states: “If 
ners terminates the agency of the other partn er 
this partner is terminated, and he cannot make an 
cept to the extent of his own share, w hile tee r 
terminated his authority may transact in the entire 
This stipulation appears to have been 1 
Shafi'T concept of ‘“indn, and we have disc 


length in the previous chapter. Restricting t 


onal damén, 1 
an ¢ hat - the : Prin 
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'8Tbn Qudamah, Al-Mughni, vol. 5, p. 25; see alsolal Bil uti 
vol. 3, p. 506. oa 
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is an undivided or mingled share in every particle of th 7 


“Hanbali concept of ‘inan very shaky, because i 
Psistency. at 
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negates completely the concept of contract partnership and reduces it 

{0 a co-owne nani where one of the co-owners has the right of disposal 

over property. This may be verified through their own statements. 
Thus, the meaning of ‘inan according to the Hanbalis is: “It hasbeen ~ 
called ‘indn as the partners are equal in wealth as well as tasarruf 


42 


(right of disposal).” It also negates the statement: “On the condition 
that they participate with their wealth and work in it with their 
labdan.” +” 7% 

In fact, even in a co-ownership, one of the co-owners ¢ 
dertake transactions in his own share, unless he is pf e] mi od 
other co-owners to do so. The reason is the concept of E or musha’ ieee 


ps iss, ~- ‘ 
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a r n not 1 In- og 


by th ae 
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The stipulation of this, more or less theoretical, Cor nai on QO nakes 


The main differences that we find bet 2eL i$ 
the Hanbali form are as follows: 


> wit 
* ae 


—_--- ~ - 


l. The distinction made by the Har 1 
and huguq of the contract are note ) be 
iwnan, because of the different conce pt of ag 


a difference in who can be sued. ‘oe 
a lies 


2. The authority of istidanah operates es in the Hans 
the construction of sharikat al-w sath on t 
no such provision in the Hanba Ii Dee 
nation shows that the introduct lon of Fist | 
in the Hanbali “inan, ae doing 
ent partnership. This new form m ays be § 
mufawadah or the Hanafi ‘ ‘inan a include 


~ 


3. The stipulation made with re respe 
authority of one partner is ‘incon 
partnership. The permission for | this 


"ve 


Ibn Qudamah, al- Mughith vol . 
p. 496. ) 
See section 1088 of the Majall + ald he 
Ibn Nujaym, al-Bahr al-Ra1q, vol. 5, Pp. 16 
some confusion on this issue in Isla mic law 


sale by one co-owner Of his share t¢ 0 ) a str tra: 
of the other co-owners. The law i pr -eIr 
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about taking permission, at I i Ic 
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authority to undertake t 3 in th 
share is not possible ia 0a peer es 
? nae re : 


15.2 The Hanbali Sharikat sab We Wujith 
é on credit by 


The shartkat al-wujuh is defined as “ “th oe urchas 

persons of something whose profits th ey share on the 

half or third or the like, as agreed.”72 This is an independent par 

nership, and is not formed as ‘nan o .) - mufau 

the Hanafite system. 7) 
This partnership has the follo 


1. Each partner is the agent of t 
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2. The partnership is supporteitt ny k ae h by man, Wi 
means that for the liability of their pares ad 
stands surety for the other while b eing li able for his ow 
as well. Thus, each partner will | ye Sever ally liz liab le 
price. si s 


he 
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The ownership of each partner is 
chased in accordance with the ra c 
not the type of commodity to be e purchased ~ 
This pertains to the issue of jahalah on the basis ¢ 
al-Shafi‘l rejected this partnership. T The } Hanbalis mai 
this jahalah applies to independen ont 4 an but w 
ployed within a sharikah the jaha ilah is eliminatec 

ing appears to be the same as that emp iploye 
The Hanbalis state that this is also pr 
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establish 
Ale) a, 2 
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4. The profit is shared by the par ccord: 
tios agreed upon, while the loss follows ows the 2 Tati 
in what is purchased.*4 The Hanz gi | poini 
maintain that profit is linked to ie in he 


-— 


‘sath 


tion of excess profit for one partner am jounts 
the principle of al-kharaj bi al-daman. — 


*tAl-Bahiti, Kashshaf al-Qina‘, vol. 3, p. 526. 
”? Al-Sarakhsi, al-Mabsut, vol. 11, p. 153. 
73Loc. cit. ; ; 

*4Loc. cit. : 
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In other words, the basis for entitlement to profit is daman 
and daman requires that profits be shared in accordance with 
the liability to bear loss. The reason why profits are linked 
to Seman is that there is no capital in the possession of the 
partners and they will use their credit worthiness, which is the 
capacity to bear loss, that is, daman. What reasoning do the 
Hanbalis employ, then, to justify excess profits for one partner. 
Ibn Qudamah says in al-Mughnit: 


As for sharikat al-wujith, the general implication of 
the text of al-Khiraqi is that it is permissible to share © ie 
according to what they have agreed upon, whether os 
there is equality or disparity. This is analogy based - | 
on the opinion of the school, because all other forms 
of partnership provide for profit being shared i in 2 
cordance with what is agreed upon; so also j in | thi his 
case. Further, because sharikah is formed on the 
sis of work and other things. What they have ag z 
upon is, therefore, permitted. Al-Qadi, howeve 
that profit is to be shared by them in acco: rc ar 
the extent of their ownership in the purck asi om 
modity, because entitlement to profit is or th e basi 
of daman and the partnership here as been const! 
tuted on this basis alone for they don ohare pit 
and they share their work, and da ran dor 
cept excess profits. Excess in profits is, 
permitted. Our argument is that it ia i 
in which there is work. It is, ther efore, pe 
cording to the shares of profit they have ag 
as in all other partnerships. As for or th 
Qadi that they do not have wea ole on 
work, we would say that they p par 
dition that they will wor: cin) the fi vu 
they will acquire through tk eir C 
all other partnerships work cis dor 
Iso h 
received in the future, oa 
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shafe 1 oo ae in. the ‘amount Of his oy In oth -ds. the basis for entitlement to profit is daman 
e and dar requires that profits be shared in accordance with 
the liability to bear loss. The reason why profits are linked 
15.2 The Hanbali Sharikat al- Wujuh to dan is that there is no capital in the possession of the 
. pee partners and they will use their credit worthiness, which is the 
bans ee wh is defined as “the purchase on credit by two capacit bear loss, that is, daman. What reasoning do the 
persons of something whose profits they share on the condition of Hanbalis employ, then, to justify excess profits for one partner. 

half or third or the like, as agreed.”*) This is an independent part. — fbn Qudamah says in al-Mughnt 


nership, and is not formed as ‘tnan or mufawadah, as is the case in 


the Hanafite system. 
This partnership has the following features: 


1. Each partner is the agent of the other in sale and purchase. 


2. The partnership is supported by kafalah bi al-thaman, which ; 
means that for the liability of their payments, each partner — 


\s for shartkat al-wujuh, the general implication of 


e text of al-Khiraqi is that it is permissible to share ‘ 


according to what they have agreed upon, whether 
there 1s equality or disparity. This is analogy based 
on the opinion of the school, because all other forms i 
of partnership provide for profit being shared in ac- @ 
cordance with what is agreed upon: so also im this : 


stands surety for the other while being liable for his own share 

as well. Thus, each partner will be avery liable for the entire case. Further, because sharikah is formed on the bas . f 

price. sis of work and other things. What they have agreed e 
upon is, therefore, permitted. Al-Qadi, however, said * 


. The ownership of each partner is established in the thing pur- 
chased in accordance with the ratio agreed upon, whether or 
not the type of commodity to be purchased is determined. 
This pertains to the issue of jahalah on the basis of which 
al-Shafi‘l rejected this partnership. The Hanbalis maintain that 
this jahalah applies to independent wakalah, but when it is em- 
ployed within a shartkah the jahalah is eliminated. The reason- 
ing appears to be the same as that employed by al-Sarakhsi.” 
The Hanbalis state that this is also present in mudarabah and 
23 


2nan. 

4. The profit is shared by the partners in accordance with ra- 
tios agreed upon, while the loss follows the ratio of ownership 

in what is purchased.** The Hanafis, as pointed out earlier, 
maintain that profit is linked to daman here and the stipula- 
tion of excess profit for one partner amounts to a violation of 
the principle of al-kharaj bi al-daman. 


that profit is to be shared by them in accordance with 

the extent of their ownership in the purchased ae 
modity, because entitlement to profit is on ea ie 
of daman and the partnership here has beamed 


and they share their work, and daman does 1 a 
cept excess profits. Excess in profits is, the refor re, not 


fe 


>= 


permitted. Our argument is that it is/a pi artnet rship 
in which there is work. It is, therelae EA 
cording to the shares of profit they have i ag 
as in all other partnerships. As for the op opi ie 
Qadi that they do not have wealth c which ie can 
work, we would say that they partic pat a n the ¢ 
dition that they will work inth e future on Ww. 
they will acquire through their ¢ credi t-worthi 

all other partnerships work 1s do 1€ On n things 
received in the future, so also h 1ere. 


*1 Al-Bahiti, Kashshaf al-Qina / vol. 3, p. 526. 
22 Al-Sarakhsi, al-Mabsut, vol. 11, p. 153. 
*3Loc. cit. 

24Loc. cit. 
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(a) That this partnership is not based on daman, but on work, 
Work, therefore, is the reason for entitlement to pro i, 
howeven work here is not done on existing wealth as in 
‘nan, but on future wealth that will be acquired th ugh 
credit-worthiness. 


The Hanbalis have formed a broad principle that entitl 
ment to profit is based upon the agreement of the parties. 
As all other Hanbali partnerships are enforcing this prin- 
ciple, and analogy constructed upon that principle implies 
that the same rule be applied here. q 


(b) 


The reasoning adopted by the author of al-Mughni, Ibn 
Qudamah, does not appear to be very convincing in the ligt 
of the principles of Islamic law as well as in the light. of the 
own methods of interpretation. The reasons are as folle a 


ership, 


(a) The first point is about the formation of thet 
A partnership cannot be formed on the basis of we alth = 
that will be acquired in the future. This involves j ahalah 
and the Hanbalis themselves require the wealth wl 
present and-available for transactions. 1 The o i 
also stipulate khalt (mingling) of the a Pate 
reason. | eanalings 

(b) If buying and selling are treated as a form ork, and 
partnership is based on that, then, = Fa Inde afi 
A partnership for work involves damar in. al-‘amal, which 
means liability for performance of work t by either partne 

Without the daman al-‘amal a par ner ship b ased upon 
work is not possible. Daman al- analy hc loweret 
less in a situation where the liability is for for payment of 
price and not the performance of work. Pa aoa 
made with daman al-‘amal. The Han ibalis are, hee 
forced to introduce daman al-thaman o iabi ility for mé 
ing payment. This is called kafalah bi al-thaman. Claimi 
that this partnership is based on work 3 ould amo 
saying that it is daman al-‘amal and not daman al-th ham 
that is the real reason for sharing profits. This i 3 no ot pe | 
sible. 
(c) Making a principle that entitlement to profit is based upt 
agreement of the parties and then perfo ming 
this for sharikat al-wujtth comes into dir 
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/apparent defects, the Hanbali sharikat al-wujuh is ¢ 
“the Hanafi form when it is based upon kafalah and we aa th. 


5. 3 Sharikat al-Abda@n according to the Hanbalis 
‘As. 3.1 Types of sharikat al-abdan 


There are two types of partnership under this ¢; category in the 
‘school. iG 


contract and its hugug. 


227 


the principle of al-kharaj 61 al-daman. As the latter princi- 
ple is based upon a tradition from the Prophet, while the 
former is a derived principle justified on the basis of anal- 
ogy, it amounts to preferring analogy over a tradition and 
this is against the principles of interpretation ascertamed 
by the Hanbali school in usul al-figh. 


The opinon of al-Qadi, quoted by Ibn Qudamah in the above 
passage, appears to be more in line with the principles of this 
school and also in conformity with the general principles of 


Islamic law. 


). he rest of the powers of a partner are almost the same as 
those for the partner in ‘“inan. bee 


In conclusion, therefore, we would say that except for s¢ om 
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1. The participation of two or more person: 3 in what they ac 
for their physical labour and are liable fo 0 throug rh t h ir} 
This is a valid partnership even if the | ep n fleas ae 
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(a) Similarity of prfessions is not s i ip ulate ed ir 


(b) Whatever work they accept, or yhat one ¢ 
becomes their joint liability, an d the ey art 
it, and both have to perform it. This i: ; n 
should be remembered bee hat. im the 
in this contract, the Hanafis fis use istth 
liable. It is not clear wha t pri rincip 
Hanbalis for the creation of joi oin f 


the different concept of vakalal 
a ar 


p That i is, a concept of agency closer them moder 
gency employed by the Hanafis that mak nakes a dis 
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. If one of them says that he will accept the work anj_ therefore. necessary to divide it among them proportion- 
his partner should perform the work, it is valid, ately. It is as if they had rented out something for one 
ii. Each one of them has the right to claim wages from wage.” 


the client irrespective of who accepted the work. The 
client is absolved of the liability if he pays to one of 
them. : 
ili. The liability for loss of property is joint, unless one 
of them will be made personally liable. The reason js 
that the partners are not sureties for each other. 


15.4 The Contract of Mufawadah according to the 
Hanbalis 


The author of Kashshaf says: “In its literal meaning, mufawadah is 
participation in each thing.”*9 It is of two types according to the 
» Hanbalis. 

2. The second type of partnership is in the acquisition of free 
goods like grass and firewood, and even in making raids for 
goods on the Dar al-Harb. This partnership is permitted by the 
Hanbalis, but has not been allowed by the other schools on the” 
principle that there can be no partnership in personal physical 
labour. The Hanbalis apparently ignore this rule. At the same 
time they do not permit a partnership between two brokers, 
because brokerage does not accept wakalah, as it pertains to 
another’s wealth for which there is no daman. 


l. That they form a partnership for sharing what each one of 
them receives through inheritance, or through finding a trea- 
sure or found property, and each one is liable for whatever is 
due from the other by way of arsh for offences or ation 
and all kinds of kafalah. This partnership is void ac cord ling to : 
the Hanbalis.2° The implication here is that the F nalis faiap ae 
prove this partnership, as was stated by al-ShafiT, b U ut this is Ei: 
not true as has been discussed in considerable di et ail under the 2 sl 7 
topic of the Hanafi mufawadah. | Bid 7 


15.3.2 The use of implements and property 


| 


. The second type of mufawadah is valid ¢ E according z to the 
Hanbalis. This mufawadah is formed by combir ining all th 1e other 
types of partnership, that is, ‘tnan, abdan and t waieh oa sar It- 
nership is considered valid, because all the ot 1 ber tine 
individually.*} < 


ae 
- 


A partner is not entitled to excess profit for the CHT pe of bin 
tools and implements. The author of Kashshaf al-Qina ‘ states: “A 
partner is not entitled to any compensation for the employment of | 
tools or houses, because these are being used in joint work. They are” 
to be treated in the same way as beasts of burden on which they load 


me What kind of partnership is formed in this: man about way, as 
what they are jointly liable for, and their liablity is ai sa Rompared to the Hanafite salen Firs, : <p 
8 formed on the basis of mal (wealth). Second; t is a par | 
“that is based upon the contract of wakalah: ‘Th hird this | 
' can include the contract of kafalah cite initialh in 


"or as part of tsttda@nah. Fourth, each p sner becom 


' the other partner, besides being his a ep princi 
) partner can be sued for the debts ¢ of he partner 


15.3.3 Vitiation of shartkat al-abdan | ie i 
The author of Kashshaf al-Qind‘ states: 


i 
- 
s i ‘ 


the wages of a house or a beast of burden. 1 The : 7 “Ibid., vol. 3, p. 529. 
that compensation has been taken in lieu of profits. I ; t is ee Loc. cit. 
Tbn Qudamah, al-Mughni, vol. 9; ec 


a a 


*TAl-Bahiti, Kashshaf al-Qina‘, vol. 3 a ie dee p. 531 
: ’ "Vy p. 529. t - Py dee 
- Mio ‘\Tbn Qudamah, al-Mughni, vol 5, he 
ay Dp. 531. ‘§ 
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basis of the Hanbali contract of wakalah he can sue for the rec 
of debts owed by third parties. 

This partnership is identical to the Hanafi ‘indn formed <a 
basis of wealth, when it includes the contract of kafalah. ' c 
while trying to form a mufawadah, the Hanbali jurists have a 
dentally formed an ‘inadn that includes kafalah. The reason is th a 
this partnership does not stipulate equality and proportionali ity 
the Hanafi mufawadah. 

Having said that, we may note that this sen e may bec lose 
to the modern fan of partnership, especially the general ps tes 
ship. The reason is that it permits a partner to sue for the pa Dal tner i 
debts. The Hanafi form does not due to the diBccenas concept of 
agency. a a 


~ = 


Chapter 1° 


Comparison Between the Schools 


Inthe previous chapters we have had the opportunity to study the 
basic principles of Islamic law of business organization. Werke | 
aso studied the first category of partnerships in the light of t lese 1S 
principles. During this study, we have seen that the: Hanafi lay 7 On Be “a 2 
vpartnerships is more developed and elaborate as compar red to the 

‘other three schools. The distinctive feature of the Hana. 
"that all the principles established for this branch of th aie 
‘applied with precision keeping in view the demands | of anal 
“sistency. As compared to this school, the Malika nd 
have considerably restricted forms of partnership Tn fe act, ¥ me 
were forced to conclude that the Shafid law of ; artner oehin is al 
non-existent and barely extends beyond co-c hip. T The basi 

son for this is the importance given to jahala “(une uncertainty) and 
reluctance to extend the meanings found in th le texts especially t 
traditions. Wherever al-Shafit felt that agency involves 
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ogee = has denied validity to a legal form. Another reason is t na 
ae the Shafi't law of partnership has been bu around c 


co-ownership. Further, in both Malika ane Shas Tle ws, th ae 
' becomes extremely difficult to undertake and it is well k 
modern transactions would become hi ghly ¢ cumber 
facility. Maliki and Shafi'l laws can, Ue erefo re, be 
small local markets. 3 
The Hanbali law, surpisingly, is a nell more 
Shafi'l and Maliki schools. In fact) 1 Sea 2S qui 
law. A major difference between the H : 
lies in the identification and appli a tion of 
Hanbali law is more opinion o} riented, 
what principles are being relied upc on fc 
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these are applied. In addition to this, the flexibility provided by the 
Hanbali jurists in some of their opinions is taken away when they 
follow two opinions from the Maliki and the Shafi‘ schools for no 
apparent reason. The first concerns the Shafi‘l view that the agency 
granted to one of the partners can be taken away by the other part. 
ner, but he can continue to transact to the extent of his own shar re, 
This negates the concept of contract partnership, and is omar 
co-ownership alone. The other opinion is about the restrictions place 
on the credit sale. re 
The Hanafi law is not only much more elaborate ant de 
the principles applied are also identified with clarity and are app lid 
with great precision. This helps the reader to understand the ra 
nale behind the law and even to judge what the law ought oheina 
new situation. In our study, the importance of the Hanafi school ha 
been clearly visible. The major reason for this may be that the Hi He a 
school has had a greater opportunity and exposure where | | 
is concerned, and this may have forced it to develop its law. 7 ne 
relationship of this law to practice is clearly visible i in the statements 
of the Hanafi jurists. of 
_ One major distinction between the Hanafi school and the the | 
three schools is in the concept of agency. In this are a 
concept differs from modern law as well. Abraham eee U has 
‘ied to compare the Hanafi concept with the ; Roman concept 
‘sociius. The distinction is that the Hanafi school he ad da de de velo 
theory of agency, whereas the Roman law did | not. What 18 surpris- 
ing is that the Hanafite distinction between the put Shin) 
of a contract can provide great flexibility to. mod ern scholars 
designing of new forms of business- organization as well 28 fi inanciz 
instruments. This concept has been explained ay study as wel —! 
as in the study on corporations to propose 0 | 
organization that take into account the princip cip 
16.1 The Forms of Partnership App or roved 
Schools 


elope 1, 
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Our study shows that out of the 12 or more . form ms of f p 
approved by the Hanafi school in the first | ory, the 1e S. 
approves only one, and that too does not go 7" 7on dice owner: 
The shartkat al-‘inan approved by the Shafi'is is actu. ally as 
what extended form of co-ownership. The Ma isch ool approves 
only two of the partnerships approved by the } He nafis, s. What tie, 
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their mufawa: 
” by the Hanafi: ey that too with some restrictions about the sale on 


credit by the partners. The Hanbali school approves 4 out of the 12 

forms permitted by the Hanafis. Their ‘inan is similar to the ordinary 

finan based upon wakalah and wealth approved by the Hanafi school: 
‘Their sharikat al-a‘mal is the same as the simple Hanafi ‘tnan based 
upon wakalah and work. Their mufadwadah is the Hanafi ‘tnan with 
) kofalah having wealth as its subject-matter. Their shartkat al-wujuh 
» involves kafalah and is, therefore, like the Hanafi “inan with kafalah 
based on credit-worthiness. All these comparisons were made in the 
| preceding chapters of this study at some length, however, the results 
» have been summarized as follows for easy reference. 


' 16.1.1 


) tists, includes muzd@ra‘ah and musaqah as well 
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y call ‘inan, how ever, is again an extended form of co-ownership, while 


1h is nothing but the simplest form of ‘*nan approved 


Classification according to the Hanafi school 


) There are primarily two categories of partnerships in. Islamic law. In 
» the first category all partners participate in work and mar nt, 


while in the second category management or labours s un 
| by one partner alone. The second category, acco ing t 


> ia § < 


The second category will be discussed in the next part; b aa 

concerned with the first category of partnerships. ere a 
The first category of partnerships according to t the H Han: afis is ey: 

classified as follows: | erie 

The First Category of Partnerships aoe 


| <r 


l. ‘Inan with wakdlah for general trade: ra 


(a) when the subject-matter is wealth | (m al); 
(b) when the subject-matter is (‘amal 
(c) when the subject-matter is cr rec — shiness ( 


eee 


2. ‘Inan with wakalah for a specific trade: 
Bis 


(a) when the subject-matter i vealth (n al 
re when the subject is Ge il); 
3. Inan with wakalah and kafil lah for ge 


(a) when the subject-matter 1s W lt 
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(b) when the subject-matter is ( ‘amal); 
(c) when the subject-matter is credit-worthiness (wujiih), 


4. ‘Inadn with wakalah and kafalah for a specific trade: 


(a) when the subject-matter is wealth (mal); 
(b) when the subject-matter is (‘amal): 
(c) when the subject-matter is credit-worthiness (wujih), 


0. Mufawadah for general trade (based on wakalah and kafalah), 


(a) when the subject-matter is wealth (mal); 

(b) when the subject-matter is (‘amal); 

(c) when the subject-matter is credit-worthiness (wuyth). 
6. Mufawadah for a specific trade (based on wakalah and kafalah). 


(a) when the subject-matter is wealth (mal); 


(b) when the subject-matter is ( ‘amal); 
(c) when the subject-matter is credit-worthiness (wujuh). 


In the ‘inan with wakalah as well as kafalah, we can derive fur- 
ther types depending upon the agency granted, that is, whether the 
agency is general or special. The same is true of mudarabah. When 
the fugaha’, like al-Sarakhsi, use the term shartkah ‘ammah, they 
usually mean a partnership dealing with all types of trade. Even in 

such a partnership it is possible that the agency be special, which 
would mean that the partners are permitted to perform certain spe- 
cific acts and not others. For additional acts, they will have to seek 
special permission from the other partners. For example, through a 
special agency sale and purchase may be permitted, but for cash only 
and not for credit. For selling on credit, the partners may have to 
seek further permission. When the agency is general, permission 1s 
not needed for the credit sale, according to the Hanafi school. As 
partnership needs a general agency with respect to its business, and 
this what the Hanafis feel too, we have not further subdivided the 
types of this ground. The possibility, however, is present. 


16.1.2 Classification according to the Shafi school 


The Shafi'l school permits only one of the above forms and that too 
with severe restrictions. The classification accordi cena 
as follows: ree ee ei y 
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ISLAMIC | OF 
The First Category of Partnerships 
1. ‘Inan with wakalah for a specific trade: 
en the subject-matter is wealth (mal); 

In re the “indn partnership permitted by the Shafi'l school is 
loaded ¥ such restrictions that it is no better than a co-ownership. 
For example, a credit purchase is possible only when both partners 
are present for concluding the contract. This can be achieved in a 
co-ownership (sharikat al-milk) as well. Further, according to the 
shafi‘is, one partner can terminate the agency of the other partner. 
This is contrary to the principles of partnership and is only possible 
in a co-ownership. There are many other restrictions, and these have 
been explained in the preceding chapters on various occasions. 


16.1.5 Classification according to the Maliki school 


The Maliki school does a little better than the Shafi'l school insofar 
as it permits the “inan with wakalah for general trade as well, but 
calls it by the name of mufawadah. 
The First Category of Partnerships 


1. ‘Inan with wakalah for general trade: 


\a) when the subject-matter is wealth (mal). This partnership 
is called by the name of mufawadah by the Malikis. 


2. ‘Inan with wakalah for a specific trade: 


(a) when the subject-matter is wealth (mal). This is the 
prototype for the Shafi “inan, and in reality is a co 
ownership. 3 

(b) when the subject-matter is (‘amal). This partnership is 
approved independently and is not considered a type of 
‘nan or of mufawadah. We have shown it here for the 
sake of comparison. 

This shows that the only real partnership approved by the Mahki 
school is what they call mufawadah, which when analyzed turns out 


to be the Hanafi ‘inan for general trade, but with a special agency. 

The reason is that for a credit purchase, the Malikis also insist that 
the partners be present. If they are not present, and the transaction 
is undertaken by one partner on his own, it becomes a sharikat al- 


inane which is prohibited in their view. 
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(b) when the subject-matter is ( ‘amal); 
(c) when the subject-matter is credit-worthiness (wujih) 


4. ‘Inan with wakalah and kafalah for a specific trade: 


(a) when the subject-matter is wealth (mal); 

(b) when the subject-matter is (‘amal): 

(c) when the subject-matter is credit-worthiness (wyjih). 
0. Mufawadah for general trade (based on wakalah and kafalah) 


(a) when the subject-matter is wealth (mal); 

(b) when the subject-matter is (‘amal); 

(c) when the subject-matter is credit-worthiness (wujiih). 
6. Mufawadah for a specific trade (based on wakalah and kafalah), 


(a) when the subject-matter is wealth (mal); 


(b) when the subject-matter is (‘amal); 
(c) when the subject-matter is credit-worthiness (wujuh). 


In the “indn with wakdlah as well as kafalah, we can derive fur- 
_ ther types depending upon the agency granted, that is, whether the 
agency is general or special. The same is true of mudarabah, When 
the fugaha’, like al-Sarakhsi, use the term shartkah ‘ammah, they 
usually mean a partnership dealing with all types of trade. Even in 
such a partnership it is possible that the agency be special, which 
would mean that the partners are permitted to perform certain spe- 
cific acts and not others. For additional acts, they will have to seek 
special permission from the other partners. For example, through a 
special agency sale and purchase may be permitted, but for cash only 
and not for credit. For selling on credit, the partners may have to 
seek further permission. When the agency is general, permission is 
not needed for the credit sale, according to the Hanafi school. As 
partnership needs a general agency with respect to its business, and 
this what the Hanafis feel too, we have not further subdivided the 
types of this ground. The possibility, however, is present. 


16.1.2 Classification according to the Shafit school 


The Shafi‘T school permits only one of the above forms and that too 
with severe restrictions. The classification according to this school is 


as follows: 
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ISLAMI! 
The First egory of Partnerships 
l. ‘I vith wakalah for a specific trade: 
en the subject-matter is wealth (mal); 

In} the ‘wnan partnership permitted by the Shafi‘l school is 
loaded such restrictions that it is no better than a co-ownership. 
For e> a credit purchase is possible only when both partners 
are pI for concluding the contract. This can be achieved in a 
co-Own p (sharikat al-milk) as well. Further, according to the 
Shafi partner can terminate the agency of the other partner. 
This otrary to the principles of partnership and is only possible 
ina co-ownership. There are many other restrictions, and these have 
been explained in the preceding chapters on various occasions. 


16.1.3 Classification according to the Maliki school 


The Maliki school does a little better than the Shafi school insofar 
as it permits the ‘ina@n with wakalah for general trade as well, but 
calls it by the name of mufawadah. 
The First Category of Partnerships 


\. ‘Inan with wakalah for general trade: 
\4) when the subject-matter is wealth (mal). This partnership 
is called by the name of mufawadah by the Malikis. 
2. ‘Inan with wakalah for a specific trade: 


— 


(a) when the subject-matter is wealth (mal). This is the 
prototype for the ShafiT “nan, and in reality is a co- 


ownership. & 


(b) when the subject-matter is (‘amal). This partnership is 
approved independently and is not considered a type of 
‘inadn or of mufawadah. We have shown it here for the 

sake of comparison. ee icl 
This shows that the only real partnership approved by the Maliki 
school is what they call mufawadah, which when analyzed turns out 
to be the Hanafi ‘inan for general trade, but with a special agency. 
The reason is that for a credit purchase, the Malikis also insist that 
the partners be present. If they are not present, and the transaction 
is undertaken by one partner on his own, it becomes a sharikat al- 


dhimam, which is prohibited in their view. 
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Classification according to the Hanbali school 


The Hanbali school is the most interesting. Surprisingly, the partner. 
ships it permits appear to be quite flexible, considering the fact tha 
they do not make a distinction between the hukm of a transaction 


and its hugig. They permit the following types:! 
The First Category of Partnerships 


1. ‘Jnan with wakalah for general trade: 


(a) when the subject-matter is wealth (mal); 
(b) when the subject-matter is ( ‘amal); 


2. ‘Inan with waekalah and kafalah for general trade: 


(a) when the subject-matter is wealth (mal). This is called 
mufawadah by the Hanbali school. 


(b) when the subject-matter is credit-worthiness (wujith). 


With the introduction of kafalah into two partnerships, the 
Hanbali partnerships become quite flexible. Yet, it is somewhat 
_ shocking to find that wildyat al-istid@nah cannot be introduced into 
regular ‘indn partnership. This is shocking, because the rest of 
partnership is quite similar to the Hanafi ‘man. A closer ex- 

tion reveals that the Hanbalis do not apply their principles 
consistently. In fact, the reader gets the feeling that they have bor- 
rowed the forms mainly from the Hanafis and have changed the 
Hanafi stipulations that were objected to by al-Shafhit. The situation 
is further aggravated when the Hanbali jurists for some odd reason 
suddenly import a provision of Shafi‘T law that one partner can termi- 
nate the agency of the other and the partnership may still continue. 
In reality, this knocks out the concept of contract partnership and 
participation from their law. not 
IN CONCLUSION, we would like to state two macnn its with 


reference to further research on the subject as well pe 
cations. 


1. The general trend of research in Islamic law is to 
take comparative studies of the major schools of | on witho “y 


a 4 a ‘ % *? ‘9 
= i] 


‘We have not shown ‘ndn for specific trade h this bee ae 
ere, but may oxsile —_ 
the Hanbali school. The Hanbali texts, however, do not spell it o mere hi 
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first understanding each school separately. In our view, a bet- 
ter method would be to study each school separately and 
then bring the results together in a comparative study. This 
method has been exhibited in our study so far. The advantages 
have been obvious. This method has made us realize that it 
would be impossible to make a statement such as this: “The 
mufawadah partnership was approved by the Hanafis, Malikis 
and Hanbalis.” A statement such as this, often found im mod- 
ern books, is totally meaningless and without foundation when 
examined in the light of our conclusions. 
In the next part of our study, we shall not adopt the method we ) 
have followed so far. Thus, muda@rabah will be studied following aA 
the usual methods of comparison, that is, all the schools to- ee 
gether. Why? ‘There are two reasons for this. First, mudarabah By 
is a very simple contract and does not involve the complexity of 
found in the other forms. Second, the contract of mudarabah, a 
in our view, 1S not a very useful contract as far as modern ap- 47 


plications are concerned. We say this despite its adoption by 
modern scholars and by some of the legal systems. In our view, 
the whole law of business organization should have been studied 
more deeply before jumping into the mudarabah arrangements. 
This has not been done. Perhaps, the experts were wary of the 
lack of limited liability for the investor in the regular forms, It 
ippears that the forms adopted are going to be shorten 2 an 
will carry the name of mudarabah without its legal Soe Pm 


' sree, 


. The detail, complexity and precision of the Hanafi s Seal ir 
area of business law makes it the obvious candida > for leac 
us to modern applications. This is the school t hee rece oing 
to lean on most in the last part of the study in 1 hich we wil ill 
attempt to present new forms of partnership fa ‘or a smi eda 
The same approach has been adopted i 1a sep ate _ study rar 
the corporations in which a new Islamic m odel c of the corpora- _ 
tion has been suggested that can be ii implemen’ e qs coe no 
amendments to the existing structure. S some of the | 
the Hanbali school will also be employe ed , wherever t ey are 
found to be compatible and the use e f the > underlying 
is clear and analytically consistent. a 
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Comparison Of Basic Types 


@ 
Ss 
#e 
‘ 


ore 


abdan 


wakalah plus m 
Inan with kafalah and 
wakalah plus ‘amal 


with  kafalah 
Wakalah plus wujith 


mufawadah with kafalah and 
wakalah plus mal 

mufawadah with kafalah and 
wakalah plus ‘amal 
Mufawadah with kafalah and 
LWakalah plus wujth 


sag 


° 


The Second Catego 


. Bo. : 
Part nerships 10 


- 
~~ *, _ 
i 
*« 


ol 
Ja 


— « 
_— 
ix 
7 ad 7 / 
7) rd | 

7 ,7 

- 4 


ry 


— 


rod | a1 
if ' ru 


Han 


wakalah Plus m 
‘Inan 


al 


With — kafalah 
wakalah plus wujith 


Mufawadah with kafalah and 
wakdalah Plus mal 
mufawadah with kafalah and 
wakalah plus ‘amal 

Mufawadah with kafalah and 
|| wakala, Plus wujizh 


| Ihe Second Cate 


Partly 


~*~ 
— 


& of Py 
TV Ol 
U3) 


fay 
‘% ‘ 
— 
- , 
8) 
wy * 
= a. 
3 
Pit <> 
_— 
>” yy 
- * 


Tr 
u Alp Ar 
—&f ; I, 
~ 7s - 
- 


Partnershi ps in 


> 
- 
~~ 


24] 


-raditional law of business organization has been di vided, 


he 
a oses of this study, into two categories, Both are categories of 
ecira ract partnership (shartkat al-‘agd). Sharikah that is not the 
cult of a contract is called sharikat al-milk (co-ownership) by the 
jurists 


In the first category of partnerships, management and participa: 
Hon is stip a ited for all partners, whether or bere actu 
participate in the management. In the second category, mz lagement , 
) ofthe firm is stipulated for one of the partners and the other p ene Ee = 
"are simply investors who share the profits im return for the capital 
| they have provided. The investors have full and unlimited. iabili IPyASOr for 
» the debts of the partnership, but the worker has no liabil lity. ' This is 
» the exact opposite of the limited partnership found ir ; n the la law whose 
Dearly prototype was called the commenda: i 
' the first category of partnerships have been disc 
| Yous part. This part is devoted to the second categ Seige 
divided into two chapters. The first chapter int h spa ack Wi Ce del wi : 
|) mudarabah according to all the schools: The s second Cie hapter mgt 
swith m lusagah and muzara‘ah. 

The contract of mudarabah has gainec { impo i 
»4pplications, because it provides limited or n no liab bility y for th 
Bor the managing partner. This makes i it attra ) 
financial institutions that hope to fill the role or 
Sthe discussion of this contract, the shol coming 


be Pointed out, and it will be mane iD at it m 
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who wanted to distinguish mudarabah from the other 


rabb al-mal refrained from the right of onal ESO veal b oe 
delivered it to the mudarib rca disp ee ane a lypes, within this broad definition, added the words: “with wealth 
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“Mudarabah is a contract for partnership with wealth from one 
‘side—and he means thereby participation in profits, for which the 
entitlement is through wealth from one side—and work frome 
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as wealth cannot mingle with work. This definit : 
modern writers, but it defines a very broad ¢ Ory al 
definition for all types of partnership that we ia ve studiec 
vious part. Thus, sharikat al-a‘mal is also a’ particip: ti 
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9 The Sunnah: The jurists rely on the contract of mudarabah 
concluded by the Prophet (peace be upon him) with Khadijah 
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17.1.3 The rukn (element) of pee id 
Its single element (rukn), according to t 1e Hanafi, is offer 


tance. As for the majority schools, the « cont act has sever ral element 


This difference goes back to their different 
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contracts. Thus, according to the Shafi‘ts, the pee ele 


ments: the two parties to the contract, work , E profit 
form (offer and acceptance).”7? = 

Offer and acceptance are permitt ed | 
its meaning, whether or not the ords. 


or mu‘amalah, or their derivatives, are usec d. The express forn 
takes place when the rabb al-mal (in ; vestor) says to the 1e mudan 
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profits,” or a part of ten parts, it 1s permitted. The reason 

‘< that the mudarib becomes entitled to his share on the 

basis of a condition and this condition of his share has 

been expressed here. } 

If he says, “Take this 1000 and work for one-half,” or he = 
says, “for a third,” it is permissible mudarabah by way 
of istihsan.** It is not permitted by way of analogy due as 
to the absence of a specification as to the person who Dis 
entitled to one-half or a third. 25 (so oS ef | 
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17.1.3. The rukn (element) of the contract of mudarabah — 


Its single element ( rukn), according to the Hanafis, is offer and actep- 
tance. As for the majority schools, the contract has several elements. 
This difference goes back to their different views on the theory of 
contracts. Thus, according to the Shafi‘ts, “the contract has six de 
ments: the two parties to the contract, work, sats wealth, and the 
form (offer and acceptance).”?” I 
Offer and acceptance are permitted with words that indicate 

its meaning, whether or not the words mudarabah, or mugqaradah, 
or mu‘amalah, or their derivatives, are used. The express form 
takes place when the rabb al-mal (investor) says to the mudanb 
(worker): “Take this wealth by way of mudarabah (or mugamdah” 
or mu‘amalah) on the condition that the profits will be shared by ws is 
equally,” or that “you will have a third of the profits and I will take 
two thirds,” and so on. The worker then says, “I have accep 
or whatever conveys the same meaning, like “I will take it” or y 
agree.” A form that is not express occurs when the rabb al-mal sa 
for example, qi this wealth and trade with it so that the profit 
is shared by us.” The worker then accepts it. The reason for accep 
tance of such forms is that the consideration is for the meaning of 
the statements rather than the words used. Ji: may, however, bere 
membered that Islamic law favours the objective theory of contract 
and the outward meanings of words are adhered to. 
Explaining such forms, al-Sarakhsi says: 


If he says, “Take this and trade with it and w ae 
sustenance Allah grants from it will be s 
by us,” but he does not mention the woul se 
then, it is a valid mudarabah, because the neat anil : 
mudarabah is expressed clearly, even though the we aed. 
has not been used nor has the purpose been ic dentifi ed. 
Likewise, the contract is concluded with an expre ag s mean- 
ing. For this contract there is no specific implicz ation that | 
the word mudarabah may indicate with respe its 
hukm as against the term mufawadah is the shar rikat 
al-mufawadah, as we have elaborated. in the book on 
shartkah. Similarly, if he says, “Take this 1000 a nd we 
with it on the condition that you will get one-hz If ft 


- 


Tt of th e 


2 4l-Ramli, Nihayat al-Muhtaj, vol. 5, p. 219. = 


“Al-Kasani, Bada’ al-Sana’i‘, vol. 8, p. 3588. 


> BUSINESS ORGANIZATION 249 


ISLAMI‘ AW OF 
or a part of ten parts, it is permitted: The reason 
- the mudarib becomes entitled to his share on the 
of a condition and this condition of his share has 


expressed here. 


If he says, “Take this 1000 and work for one-half” or he 
“for a third,” it is permissible mudarabah By way 
of istihsan.** It is not permitted by way of analogy due 
the absence of a specification as to the person who is 
entitled to one-half or a third.” 
As for the Shafi'is, they agree with the Hanafis on most of the 
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if he purchases something with capital that is simi 


her this is for the mudarabah or it 1s on his personal ac- 
the his statement will be accepted.®* As for the Shafts 
Hanbalis, they maintain that what he dees 
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vitiated, it is converted into a ated i ijarah 80 that t when he. capital stands mixed up with the personal bus si oa s capital 
mudartb will be entitled to reasonable wage for or his work, of the muda: “ib, it is difficult to see how this will be implem n ated. 7 *h 
If the mudarib violates the : stip u re ns, he becomes a macceptance of the statement of the mudarib as am amu Sos 
ensating the investment of ea practical significance. “ae 


usurper and is liable for co. ompensati 
The purpose, however, of this co tract is p 
profits, and each couetTbicee 
partnership in profits betw een 
appeared, then, such conditio. nant uls 
cause it destroys the obligz tory par yurpo 


Ooo 


We will use this statement to elabo - 
as to show how the underlying contrac 
_ Stages. sad 


= mudarib as amin | 


> mudarib becomes a trustee (ami ) for he ca 
fim by way of mudarabah. This mez a he s 
nos — °ssion of the capital with the Ae. ditt 100 U g 


as compensation in some kind of ex hange ( 


arrangement like mortgage. Thus, if this capita. 
possession without there being any neg ligen meee C 
no liability for him.*! 


ee eee 


3°Tbid., voll. 22, p. 19. A similar statement ae S made 0} 
Sharh al-Wigayah on the margin of Kashf al-Haga’ 7 ae rh | 
2, p. 134. This statement has also been reco: ul-Ju 
“Mudarabah is derived from daré, which is tray ling bal t. 
is a contract for partnership in profits with oa cor atril ou 
and labor by another. Primarily, it amounts to a der on be 
commencement of work, a partnership on the eme. ‘rence 
the stipulations are violated, btda‘ah if all the profit is «tinn! 
and it is gard if it is stipulated for the mudarib.” Tt n ae 
the last case, it will become a contract of compassion, be 
be a gracious loan (gard hasan) that does not have a | ixed p am 


“Ibn ‘Abidin, Hashiyah, vol. 5, p. 647. o 


ri. @ IV 


ay | 


17 
SF : 
iT) 
oe 


may be ] 
S hook: 


natis have also mentioned some hiyal in this is respect that 
ALY, 
ointed out here. To do so we may quote 2a oe 1 


“What do you think about the person who risk 
his capital to another by way of mudarabe 4 3 
wishes that the mudarib should be m ade ia 
what is the hilah for this and the securit 
“The rabb al-mal gives all the wealth less: 
the mudarib by way of gard. He shor ld the 
nership with this mudarib with 
all that he has lent to the Winte 
they will both work with the ent a 
Allah grants them will be shared & 
whatever ratio he wants. This S| | 
one of them works with the we alth ; I 
the permission of his partner?” He 
ted and the profit will be SE \arec 
with what has been stipules od 


[ said: “What do you think 16 
by way of mudarabah, but | 

he mudarib should be hel 
W hall is the hilah?” Hes Sé a 


* e, 4) mm 
as gard the entire capital in 
| 


this to the rabb al-mat onet 
he wishes. The rabb alma 
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— 
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as 

lied 
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“See Fatawah ‘Alamgiriyah, st ctic 
k - hae | 
'Al-Ramli, Nihayat at ful 

, p. 192 
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the mudarib by way bida‘ah.*4 This would be valid in 

the opinion of Abii Hanifah and Abi Yisuf, while Qty 
has stated that the entire profit® is for the person mo 
performs the work.”%® 


The mudarib as wakil 


The mudarib is the agent of the rabb al-mal ix in whate er transactions 
he undertakes in the wealth of the mueeh abai A. Conse 
huquq (performance of the contract) revert rt to hit im as he isthe pers SOL 
who is undertaking the transactions, an he 3 the | person to ward 
whom the mutalabah will be directed by the : sellers for the > paymen 
and the buyers for the delivery of goods. — He is the per arson who will 
be able to return the goods bought on the bas s of defects. E He will | 
the defendant or the plaintiff in all suits Ps aut ON: busine 
of the partnership. 
The hukm of the contract will revert to he rabb al-mal. This i 
the case when there is no profit in the mudarabah, however, when 
there is a profit and the mudarib makes a P irchase after this, the 
hu will revert to him as well in propo) rtion to his share in the 
orofits. This has been discussed in the earl cue of this study. 
This is the position according to the Har ee ‘lor ya ‘Mé jority 
iools, they agree with the Hanafis on some of these issues, but 
1e) do not make a distinction between the fs ukm ani dh 19 
“contract. They also make distinction in the cas se of return of goods 
due to defects depending on whether or not t he e price 3 of the 
entirety of the wealth of the mudarabah. 
Further, it is permitted by way of tsti/ san, é act 
Hanafis, for the rabb al-mal to enter into” ered ) 
mudarib, who may use the wealth of the mus dara abah Thus 
buy from him and sell to him. The reason i is that the rabb- 
is like a stranger with respect to the wealth of the mudarabal 
having delivered its possession. According to strict anal 
this is not permitted, because the wealth is that o of the | 


3 Ss 
ud Ot the 
‘ hal ed tm % 


ynsist 


ew . a 

°* Bida‘ah is trading on behalf of another without sharing g the profits. T 

. profit is for the owner of wealth. 
*°In other words, Zufar is saying that the mudarib has justi ken a 

is working with it for himself. Sa 
*® Al-Shaybani, al-Makharij fi al-Hiyal, pp. 76-77; al-Kas ii, 


. Ba ai’ 
vol. 8, p. 3205. Sg 


ne 


a: 


/ contract of partnership. The wealth of the | mi da 


| 4mudarabah? A clear answer is not p provi id 


' have not been able to find a cle ar ans} 
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fs. the rabb al-mal, and a person is not allowed to sell his own wealth 
>to himse!! : 

The Shafi'is adopt this analogy,*® and so do the majority of the ee 
SHanbalis.” Mee for the Malikis, they adopted istihsan, but with two. erty 
, a ions:42 oe 

condit} a 

1. That this trading should not be stipulated in: thet act of 

mufawadah. 


2. That the partner does not intend thereby the acq 
part of the profit in a concealed manner, 5 


Lb +a 


|The mudarib is a partner when profit emery es 


»The mi 


udarib becomes a partner of the rabb alm al W: 
emerges, because mudarabah is a partnership im pr 
isnot entitled to profit on the basis of his work aft afte 
profit, but he becomes a partner here due tot the cor 


a joint ownership between the mudarib and thee Tai 
share of the muda is now on the basi s of his und 
This is a devastatin g provi i 
contract of mudarabah quite temporat y. It Is 
ing the period when profits have not € merged W 
there is a loss after the emergence of | et ) 


the cOo-owne rship.*4 


cordance with this statement, the” ap pearal 
that the muda@rabah stands converted tos 
sharikah is this? On the face of 1 it, it s 
al-‘inan based on wakalah? Thi s requit 

The answer may be available if we. 
that pertains to mudarabah, In the tum 
as within the discussions on ‘naa 
granted wilayat al-istidanah by the r 


th 


- 
ee — 


'Al-Kasani, Bada’t “al-Sand' vol 
*A)-Ramli, Nih@yat al- Muhtay, vol o, FE 
"Tbn Qudamah, al-Mughnt, rol. 5, F 
A)-Khirashi, Sharh a-M ukhtas ir, VC 
"Tbn ‘Abidin, Hashiyah, vol 5, p. 6 


254 


iAMIC LAW OF BUSINESS ORGANIZATION 255 


is no profit. As for the Malikis, some of them maintain that the 
mudari) is entitled to reasonable profit, while others te ale * ~ 
sis entitled to reasonable wages. The details are to be fa aa a t 
Bidayat al-Mujtahid.** | tha ih ae 


: aj 

; > 

9 ~ RAs! P 
4 : 


The problem here, however, is not so simple as maa: pe pear trom 


’ 7 “ - 


the mudarabah. It i is er: 
based on wakalah h 


of the partners. ADI Da. ently, this arrangement | 2 s texts of the jurists. We have stated im the previous ee that 
emergence of profits. n darabak may start out as a simple contract, but thi ee chang 
Once the { profits he ave emer ved. we 71 nce profit is earned and if istidanah is ee 1ese events 


e mudarabah turns into a cluster of contracts 

2. but several partnerships. For example, the 

a I ats b have emerged a co-ownership is es yO is shed a 
saw earlier in the discu and ed between the mudarib and the rabb al- al In 
th shares in this co-ownership. Supposing 1e C 


ations. This will give us a simple 


re =, ? 


partner, originally tk 1¢ e rabh an il. ha 
What about work by t b al- 


er 
re 
i 

_&: 


cuss 
in the contract that" nly one partn 
tice some partners may nc ot - actually ls vitiated after this has happened. A relation 
other partners. a ownership cannot be converted into one of a. 
Even if it is assumed Fees t the The only way we can reconcile the WO, 
is constituted to the extent of ; je mudara bah will turn into a fasid warah onl 
| m the formation of the original co 


Re Pas , ee 
eee Can i fulfillment of an original condition. On ce la 
have been superimposed on the origima 
Rot apply. ss 
af. have tl Incidentally, the majority of ne schoo 
‘Partnerships that are linked to the mu 
their thinking on the contract i is NO vt full 
| ae )Teasoning. Once they start dealing 4 wit I 
al ""Thie jet that the yee et : Of pe contract to its logical conclusion i n the 
implement in the modern pe s, r at lea they may have the same opinion as thal 
limited. Yet, modern Islamic oe is reb ie 
tract. One wonders how, and why? Ap The mudarib becomes a us aa 
in ignorance of these provisions a vithout u of the contract a 
ee he oO aa ag If the mudarib violates the conditior 
Bh Se oe “a Pag Pra studs a ie. rabb al-mal, the mudare ae annt 
go, ue liable for compensating whatever: 


Tt. 


The vitiated mudarabah becom n es | sé a vitia 
> ia In practice, especie ly today 

The term vitiated yarah is being used th 1ere as t for unscrupulous people to v ol: 

rangement are ambiguous, and the m m drab ) is en has been made. All the y 1 

wages for his work, while the pro fit is entirel : 

The consideration of a vitiated mudan trabal , 


2bah as °Thn Qudamah, abMu in 
u between the qs anc Hanbat al-M 
agreed upon Shafi's < d Hanbali “ibn Rushd. Bidayat a -Mu, 
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' 
act 


tL 


_~ —_ 


8) 


- - 

oF 
a - 
—— 


' In this case, if there was § some 


ay Sa, 
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to purchase on credit beyond the limit of the ‘capital inw 
other partnership between the two is constituted. This pat : rtner 


Phares 


called shartkat al-wujih, and is a second partnership ov 


the mudarabah. It is of the basic category of “ina 


based on wakalah having its subject-matter ¢ ast he a by 


of the partners. Apparently, this arrangemen is: 
emergence of profits. | em 


ae 
Once the profits have emerged, we can comt bine the two sit 
ations. This will give us a simple ‘nan pa ners hip in 1 re 


ree 


partner, originally the rabb al-mal, ra sranted ist idanah to the: 
What about work by the rabb al-mal in in the ne W arran ee y 
saw earlier in the discussion of ‘inan thé at it cannot be stipulated 
in the contract that only one partner 1 nee however, in pl 
tice some partners may not actually worl k with the permissior nof 


other partners. As 


+, 

Even if it is assumed that the co-own ership 2 and the par 
is constituted to the extent of the profit earned, th he difficulty 
there. Can separate accounts be kept for ransactions with 
during a financial year? Will these tre nsactions: ; and the 


ke} gpt separate from the rest of the mudar rabe ah? If th 


1 se ° transactions and he will not have th le prote 
ne: e worker. If the profit cannot be kept § t si epar 
t cant not, then the situation is aggravate d fur ther 
rrangement will be converted into an unlimited liabilit 
+ This shows that the contract of ae 

implement in the modern times, or at. leas ; its utility 


tract. One wonders how, and why? Appat ent. ntly, th 


analysis of the mudarabah contract as appl ied in mod 


will be undertaken in a later study. me 
4 Wa 


ie: dd 


wages for his work, whites the profit is pit ‘fo at the 
The consideration of a vitiated mudarabah as a | v itia 
agreed upon between the Shafi‘is and Hanbalis, ey 


a ros 
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pe sept separate, the mudarib will k ave unlin me d liability fc fora 


limited. Yet, modern Islamic banking is re lying he vily oO 


in ignorance of these provisions and withou t und lerstandin ' of the contract wash 


plete contract, or it is only the name that I nas been bor 


The vitiated muddrabah becoites a vitiat ed 17aral/ 
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ig no proiit As for the Malikis, some of them maintain that the 
mudarib is entitled to reasonable profit, while others have said that 
he! is ent! tled to reasonable wages. The details are to be found i I 


) Bidayat l-Mu jtahid. aa ene : 
The - \blem here, however, is not so simple as may ap] ae 


“the texts of the jurists. We have stated in the previous section th: ae 


Smudarabah may start out as a simple contract, but this may cha ge 
once profit is earned and if istidanah is granted. After these ¢ events, s 


the mudarabah turns into a cluster of contracts that inco rporat ate not 
one, but several partnerships. For example, the Hanafis ay tha t after 
profits have emerged a co-ownership is established < coe 5 ar 
shared between the mudarib and the rabb al-mal in ac rdance y vith 
‘the shares in this co- ownership. Supposing the vontrac mudaradal 
is vitiated after this has happened. A relationshiplt 
Ownership cannot be converted into one ofavy 

The only way we can reconcile the two situa 
)amudarabah will turn into a fasid yarah on! ly 


pin the formation of the original contract « or becaus 


Hiulfillment of an original condition. Once ayers of 
have been supe rimposed on the oe ) 
not apply. 
Incidentally, the majority of the se hools d 
partnerships that are linked to the m udan ab 
their thinking on the contract is not ally de velope 
reasoning. Once they start dealing with the de 
contract to its logical conclusion | in he | light of 
they may have the same opinion as t tha i of 


ah , 
J 


The mudarib becomes a usurper if he viol 
\ 


lf the mudarib violates the cond itions 
rabb al-mal, the mudarabah is a nnul 
liable for compensating whatey rer he he w 
In this case, if there was some , profit 

in practice, especially today, this} fk 
for unscrupulous people to viole late a 20 
has been made. All ee wi It : 


= 
? 


(te 


Tbn Qudamah, we | 
‘STbn Rushd, Bida@yat al-Mujtahsa, | 
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the investment and return the principal to the ; Investor, : 
some difficulties in imposing damages in this case in the trade gS 
Islamic law. This will be discussed in a future study on the |, : : 
contract. It is proposed here that the modern applications shon), 
provide for additional damages besides compensation in this cage 


and these damages may be in excess of the profit earned where ia 
mudarib is in breach of the stipulations. 


The mudarabah is annulled if a stipulation negating shari sh 
of profits is made 


If the entire profit is stipulated for the mudarib, the mudarabah js 
annulled, and the capital in the hands of the mudarib is conside red 
a gard. If it is stipulated for the rabb al-mal, we reitonaip is “00- 
sidered one of bida‘ah. : fhe a 


17.2.2 Types of mudarabah cease Vy ae 


Mudarabah is divided into several types. Some of these sc i ons 
have been adopted by modern scholars, while others are to be fou t 
| the traditional texts. For example, the first classificatic 

le and complex has been adopted by ‘Alt al-Khafif. ( Unfo ea 
is. a useless classification. The classification: 1S are as fol a el 


av 


4 
in 


a b 


1. Simle and complex: The simple mudara abah is rai 
itself, while the complex mudarabah arises Sa ination w 
‘onan. $s oan 


Ae 


(a) Simple mudarabah may have ewol pa ties to th 1€ ( ut antral 
an investor and a worker, or it may have more than 01 
party on either side, that is, a number of it ee 
number of workers, and the arré 


gements may may Val ‘ary. 


ion with 


ie , 


yx 


(b) Complex mudarabah in combinata the ‘inan 


ee 


ae may take several forms. ie 


. The investor may bea partnership. ig 
. The worker may be a partnershi me 4 
. To add to ‘Ali al-Khafif’s classifics tion, | we may Say 
that the mudarabah itself may give 2 ris 
based on wealth after profits have emerged 


shartkat al-wujtth based on a simp ole “ine in 
tidanah has been granted, 


pat if 


t 


thy — \ 
ie to ¢ n yeu 
aetna 
and t0 4 


fy _ +? 
7 . 
aiLelr | 
+2 _ = - 


[s 


11407; Ibn Rajab, Qawa’td, 8123575 a, 


Mecorded by Abu Dawud and is At | 
weak by Ibn Hazm, while it has bee “2 d ha. 
Talkhis al-Habir, vol. 3, Pp. 23055 
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2. Restricted and unrestricted mudarabah: This classifica- 
tion is based upon the type of restrictions placed on the work 
of the mudarib. Al-Kasani says: “Mudarabah is of two types: 
absolute and restricted. The absolute type is one in which the 
capital is handed over without determination of the type of 
work that is to be done, nor the location, nor the time; nor 
the quality of work, or with whom he is to trade, The re rt 
stricted type is one in which some or all of these things are By 
determined.” “* Al-Kasani adds to the above “that the hukm of ‘ 
the restricted mudarabah is the same as that of the absolute 
mudar: in all that has been described by us, and is not dif 
ferent from it exc ept in the restriction placed on it. The basic 
rule in this is that if the restriction is beneficial it is imp ple- _ 
mented, because the principle for conditions is” that t hey are ce : 
applied as far as is possible. Thus, when the condi ‘ion is ben- | 
eficial it can be taken into account and this is ; done ne bec a 
the words of the Prophet (peace be upon nim): ‘Mus slim: ; abide 
by their stipulations.’ ”4° 


tbah 


3. Permitted and makrah mudarabah: This classi ification ¢ 
be gleaned from the words of al-Sarakhsi He's: x “There is ty 
no harm if a Muslitn accepts money fro naCl hris ‘ian by way of 
mudarabah, because it is a type of trac e and 1 : 

therefore, an agency granted by ther rab aba 
in the wealth. Further, there is no harm ifa Mi 
sale and purchase for the Christian by virtue f D 
To this he adds: “It is considered 7 ee » for th 
give wealth to a Christian by ay of 

is legally valid, just as it is cor sidered 1 ™ 
Christian as agent for transeaa 1s in we th h. 
the person undertaking the tre 
he would not refrain from dealin 
factors leading to fasad and he would 1 
due to his belief. Likewise, “a de 


—- 


bb? - 
amat 4 
Ds 


iim unc 
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a i 

Sa ctions ner 
Omwst 


in yin 1 nter 


“A|-Kasani, Bada’s‘ al-Sana’; vol. 8, pe 


, vol. 3, F Dp. 


ted by. AL : tr 


% A)-Kasi ani, Bada’ ‘ al- Sana’t 


©\\Sarakhst, al-Mabstit, vols 22, p. 17% 
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im Mecca with wheat, because they used to buy with wheat just like 
dihers used to do so with copper coins. AD 

> Another condition pertaining to capital is that it must be deliv- 
red to the mudarib, who cannot commence his work prior to this. 
Zhe management or work is done entirely by the mudarzb. Thus, if it 
Msstipulated that the entire wealth or part of it should always remain 
inthe hands of the rabb al-mal, then, the condition is detrimental to 
ithe contract. If, however, the mudarib takes possession of the entire 
capital and then decides to leave part of it in the imvestor’s hand, it 


This disapproval, however, does not pertain to the contract of 
mudarabah itself nor to the underlying agency. It is, there mre, 
valid in law. It is not considered makrih for a Muslim to give 
his wealth to a Christian and a Muslim (jointly).”47 


17.3. The Conditions of Mudarabah 


v ’, 


The conditions of muddadrabah are summarized under: parties to the 


contract, capital, sharing of profit, and transactions Or powers, is permitted if there is no condition attached to it.°4 i 
“a » The amount of capital should be known to the parties at the 


time of the contract. If the amount is uncertain or unknown, the 
See mudarabah is not valid, as this will also lead to an uncertainty in 

The rabb al-mal must have the legal capacity for vecaniags rie Smee ie profit, ate the certainty of profit is a necessary condition of 

in a contract of agency, while the mudarzb must have the capacity for a pmudarabah.°* 

being an agent. Thus, a mudarabah concluded when the investor p : 

suffering from temporary insanity or is a minor is not valid, however, 
the mudarabah of an authorized minor 1s valid. For the mudarib it 
is sufficient that he understand the terms of the contract.‘ 1 The 
conditions of Islam and unity of religion are not stipulated, except fr 
7” what has been stated above about the makriuh mudarabah. A ccording 


17.3.1 Parties to the contract 


oa 
7 4 


11.3. 3 The conditions of profit 


i f r 


Mhe profit must be expressed as a ratio OF as a part of the total oer 
profit. the profit cannot be expressed as a percentage of | the capital ji ace 


uinvested. Any condition that leads to uncertainty in this or eee does n ee: 


o the Shafi‘is, it is permitted that the mudarib be under r interdiction correspond with this will render the contract unenforceable.# eet 
ee a Al-Mudawwanah al-Kubra has the following to sa \ on hale iss as 


ie to insolvency and that the investor be bli 9 : 
Tsaid to ‘Abd al-Rahman ibn al-Qasim: What do yo ou thi in! 1k if I take 


apalm grove on the condition that the entire roduce t hat Allah ma ay 
7.3.2 The capital invested . grant will belong to me. He replied: Malik said that there is ‘no hai 
All such capital with which other partnerships ate vail is acept Mi this. I said: Did Malik permit this? He said: ' Te ‘hat 
able for the mudarabah. It is, however, preferred t hat t he pital | Iti is the same as a bida‘ah given to you on the condition that the 
offered in absolute currencies and not in ‘urud (tangi ve gible rope! ) of ‘entire profit is for you. Further, as it is permitt ted that he leave e half 
debts. If the capital is to be derived from the sale of * property ty and the produce for your labor, he can also leave the entire produce tc 
then employed as capital the formation of the partner shiy Delors ralid. you.”°° Ibn Rushd said: “Malik permitted | that at the entire pri a ma 
Mudarabah cannot be formed with the tijartyah dirhams Al-Kasani 9 be assicned to the worker, as he did in gird ag d. This rd (loan) 
says: “Ibn Sama‘ah has related from Abu Yusuf abou the ti ariyah has preceded while discussing the ia nion, and 
dirhams that muddrabah is not permitted in them, beca ise they have a 
been demonetized and have become more like goods. Hes said that if 
it had been permitted in them, it would also have | ) een permitted 


| *Al-Kasani, Bada’s‘ al-Sana’t‘, vol. Pe 3595, 


“Ibid. p. 3599. : 
pid p. 3595. This is true when it is not expr ressed in ra 


7 is 


“Ibid. p. 3601. sai 
Sc hnin, al-Mudawwanah al-Kubra, vol 5, p. 6 
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*’TLoc. cit. 
““Tbn Qudamah, al-Mughni, vol. 5, p. 17. 
49 A)-Ramli, Nihayat al-Muhtaj, vol. 5, p. 217. 
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that of the worker in this case. But here 
we do not know what it means.” *® 


The general rule in the sharing of profits is equality;>’ thus, ifth the 
ratio of sharing is not mentioned the profit will be shared equally, 
A percentage expressed by one party is deemed sufficient. If any 
part of the profit is stipulated for a third party from either side, the 
mudarabah is not valid. This is permitted for the slave of the rabb al- 
mal. Ibn Rushd says: “Malik, al-Shafi, and Abu Hanifah permitted” 
this, while Ashhab, from among the disciples of Malik, said that it 


is not.” °° 


(according to the Maliki), 


“y 
’ 


17.3.4. The authority of the mudarib or the conditions of 
tasarruf 


The powers of the mudarib vary according to the contract of 
mudarabah concluded between the parties, that is, whether the 
mudarabah is absolute or restricted. Some of these powers are im. 
plied in each contract of an unrestricted mudarabah, while others 
must be specifically spelled out. It is also possible to give full pow: 
ers to the mudarib provided that this is mentioned in the contract, 
Accordingly, the mudarib may exercise his powers in the following 


Powers implied in the contract of an unrestricted mudarabah 


In an absolute mudarabah, the mudarib possesses the following pow- 
ers implied in the contract. oF | 3 


| 1. He possesses the authority to buy and sell, because this ste 
means through which the mudarabah achieves its primary pur- 
pose of earning a profit. Trading is not possible 1 without this 
authority. According to Abu Hanifah, this authori rity does not 
permit him to trade with his wife, children or his parents. I | 


two disciples disagree and maintain that he has such aur ‘ty 
by virtue of the contract. 


If he buys at exorbitant rates as compared to tho 
in the market, his purchase is deemed to be for h 


‘Ibn Rushd, Bidayat al-Mujtahid, vol. 2, p. 248, os 
57 Al_Kasani, Bada’i‘ ot 


al-Sana’i‘, vol. 8, p. 3606. a 
*®Tbn Rushd, Bidayat al-Mujtahid, vol. 2, p. 239. af 
*°See §1414 of the Majallat al-Ahkam for the details. 
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for the mudarabah. 50 He may buy and sell on credit 


d not 
:, to | ent of the capital employed, but he cannot exceed 
the limit imposed by the capital for such a purchase. If he does 
exceed this limit the purchase is for his own account. This is 
the H opinion, and the opinion of the Hanbalis appears 
to be juite similar 61 As for the Shafi'ls, they do not permit 
sale and purchase on credit, except by express permission, and 
the contract of mud@rabah is rendered yoid if this condition 
is violated.°~ The Maliki jurists permit sale on credit without 
express permission, but not purchase.®* The mudartb possesses 
the right to negotiate a rescission (igalah).™ 
The Majallah explaining the credit and cash sales by the 
mudari) imphes that prices cannot be varied by giving trade 
discounts, but it is permissible to sell on credit for reasonable 
periods, th: it is, periods that conform with the usual commer- 
cial practice.°? The opinions of the jurists on trade discounts 
are not very clear. There appears to be no logical reason, Rois aN, | 
cording to the rules of riba, why a trade discount cannot be | | % 
given.” s Eta eety at 
ew 
2. The mudartb possesses the autho f i 
rity to appoint agents: sc tbe Ph 
trade. All that a muda@rib can do himself may. be de ! 4 
another person by virtue of the contract of mudarab 1 1 as | is oi tates 
the commercial practice, “because mudarabah i is : mo O1 pont 


than agency, and he can utilize the authorit y eee 
status (inherent in it).”°? on 


ae P 


= 
> 


J. He can hire services and may also let € a out on hi ire 


Kasani says: | 
lll ‘ i 


"Loc. cit et 
Tbr Qudamah, al-Mughnt, vol. 5, pp. 23) 40, 48 < se 
“Al-Ramli, Niha@yat al-Muhtaj, vol. 5) p. 229. 
*Al-Khirashi, Sharh al-Mukhtasar, vols 6, 216. 
“Tbn Qudamah, al-Mughni, vol. 5, p. 440" 
~ Ma llat al-Ahkam al-‘Adliyah, §1414. See 
pp. 3607-08. : 

For a discussion of this issue, see ie auth 
Islamic Banking, pp. 74-75: 
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He has the authority to hire workers who labor with 
the wealth as this is the commercial practice. A hp. 
man being cannot carry out all tasks by himself and 
is in need of hired services. Further, the mudarib has 
the authority to rent houses for storing goods, be- 
cause he cannot preserve these assets without them, 
He may also hire boats and beasts of burden, be- 
cause the transportation of goods from one place to 
the other is a way of earning profit, and he cannot 


do this all by himself.” 


4. The mudarib is authorized to travel with the wealth of th 
mudarabah. Al-Kasani says: 4 


As the contract has been concluded independent . 
of a particular location it will be observed in an 
unrestricted manner, and also because the mean- — 
ing of the word mudarabah is a supporting evi- 
dence. Mudarabah is derived from darb fr al-ard and 
that means traveling.... This is the opinion of Abi 
Hanifah and Muhammad, and is also « one opinion of 
Abu Yusuf as narrated by Muhammad. In a narra- 
tion of the authors of Jmia’ the mudarib does not 
have this right. It is also narrated from him that he a 
made a distinction on the basis of fii person 
does business in a settled manner and ah A ethe 
he has the right to claim anportatin cs -osts. 


5. The right to deposit the goods as well ast DE nae 

to the mudartb, because this too is the usual comme C je 
tice. Some jurists impose a condition of 1 necessit ty for bhi 
that is obvious. aa 
. The mudarib has the right to give the gods f the imu 
to another by way of bida‘ah. In its liter al meaning bida'‘ch 

is the giving of one’s goods to another for " trading - when the 
person accepting them is not going to chal he prof ‘of ue eve | 
Some types of bailment would be covered | in this. 
is justified on the basis of commercial Drag tice, bec oe 
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mudarib has the right to hire such services so giving them for 
the same purpose free of charge is considered better. 0 The 
Hanbalis uphold an opinion, which is the preferred view, that 
the mudarib does not have the right to give the goods of the 
mudarabah on bida‘ah."! This appears to be the opinion of the 


Malikis as well. 


7. Assignments and endorsements. The mudarib has the right to 
assign claims and debts on the basis of hawalah as it is an 


essential part of trade.’ 


8. [he mudarzb has the right to pledge property in lieu of the 
debts of the mudarabah. He may also accept such pledges or 
mortgages for the debts owed to the mudarabah. The reason is 
that these are methods for the satisfaction of claims.” It should 
not be concluded from this, however, that the mudarib or a 
partner in any other partnership may mortgage the property 
of the partnership for raising cash loans. The reason is that 
the raising of cash business loans is not permitted. Al-Sarakhst 
declared this batil in what has preceded as doing so would be 
in clear violation of the principles of riba” as spelled out in 

the contract of sarf. The type of mortgage permitted to the | 
mudarib is for credit purchases made by him. 7 his 1s perp | 
due to a precedent laid down in a tradition. Da pe 2% 


Powers that may be granted through expres ess st : ipulations Ss 
The mudarib does not have the authority i ne flo ying, unles 


these acts are expressly permitted. aaa 


|. He does not have the authority ta ‘se or pix | 
beyond the limits imposed by the capital. In other wort 
does not have wilayat al-sstid ana i Tete ne mudarib mak 
a purchase on credit, it 1s not pe mitted anc 
be considered a personal debi of the 4 


aha 
‘ee 
ree 


~tne : 


"Tbid. pp. 3606-07. : 
“Tbn Qudamah, al-Mughni, vol. +5, Pe a 
? Majallat al-Ahkam al-‘Adliyah, ye 14. 3 

'SA)-Kasani, Bada’s oe . 3707 
“For the details see Imran / 
Banking (Islamabad, 1995). 
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way of increasing the capital of the business and this can be : 
permitted by the rabb al-mal alone.” : 


Just as he does not have the right to increase the capital — 
through zstida@nah, he does not have the right to repair, im- 
prove or manage the existing assets of the mudarabah through 
this method. For example, if the mudarib purchases cloth with 
the entire wealth of the partnership and then wishes the em 
livery of this cloth, by asking the suppliers to bear the cost of — 
transportation, it is not permitted, because he would be incur — 
ring a debt beyond the capital of the mudarabah. This would 
become a personal debt if he does so. 


2. He does not have the right to make gifts and donations, u- ~ 
less he takes specific permission from the rabb al-mal. He does 
not even possess the right to give something away as a gift or 
charity as each is a donation. | 


3. Likewise, he cannot give a loan to another or assign claims to 
another where they are not offset by other claims, because each — 
is a kind of charitable donation. He can do so, however, if in- 
structed by the investor. Al-Kasani says: “If the investor has 
authorized him to operate according to his considered opin- 
ion, it pertains to sale and purchase...and donation is not a 
permitted act in mudarabah nor is istidanah. "77 We can safely 
conclude from this that he cannot make contributions to polit- 
ical campaigns either. 


4. Even the emancipation of a slave is not implemented, although 
it is under other circumstances. 


Powers that do not require express permission, but may be 
included in a general provision 


{ 


The mudarib may be granted a broad authority to act according to 
his considered opinion in all matters, however, the authorities mer- 
tioned in the previous section are not covered by this. This statement 
by the investor allows the mudarib to. undertake those acts that may 
not be implied by the unrestricted contract.’® Al-Kasani says: 


3 


7° Al-Kasani, Bada’i‘ 
’®Tbid. p. 3615. 
"Ibid. p. 3617. 
*8Tbid. 3625. 
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at the mudanb may undertake 
ed to act according to his considered 
when these have not been stipulated are: 
1rikah and khalt. Thus, he has the right 
of the mudarabah for another 
muda: with someone else or to enter into a partner- 
ship with someone else by way of shartkat al-‘anan. He 
also has the right to mingle the wealth of the mudarabah 
with his own wealth when the rabé al-mal tells him to 
considered opinion. He does not have the right 
of the above things if he has not made this 


th 


Thi : 7 + TS 
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Al-| has provided detailed reasons as to why these acts are 
allow‘ 
17.3.5 The Restricted Mudarabah 
© The restricted mudarabah is one in which some limitations have been 
places ‘pon the acts of the mudarib. It is obvious that these restric 
tions will have to be made by stipulating them in the contract. In all 
the o letails, the hukm of the restricted mudarabah i is ‘the same Ln 
as the absolute mudarabah. a 
17.4 Liability of the Partners for the Debits a lia 
Mudarabah a 
The liability of the rabb al-mal and the Bo $ ot 
mudarabah is a very important topic for moder) applic i ati Ons. Tks 


Sai es zi 


well known that the lability for loss is that of the inves or or ¢ 
but there may be cases where the mu aa: “ib is ae 

lawful authority. In such cases of the exercise of nlawful ar 

by the mudarib, he may also be held liable al or par al 

of the partnership. Some of these wer already | 
in the first part of the study. In this: sec ion the topic 

under the following subsections: ; 


_—s 
h: on 
+ ae , 


_ Liability prior to wilayat al-istidanah 


(a) Liability prior to the commen 
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way of increasing the capital of the business and this can be 
permitted by the rabb al-mal alone.” 


Just as he does not have the right to increase the capital 
through isttddnah, he does not have the right to repair, im- 
prove or manage the existing assets of the mudarabah through 
this method. For example, if the mudarib purchases cloth with 
the entire wealth of the partnership and then wishes the de- 
livery of this cloth, by asking the suppliers to bear the cost of 
transportation, it is not permitted, because he would be incur- 
ring a debt beyond the capital of the mudarabah. This would 
become a personal debt if he does so.” 


2. He does not have the right to make gifts and donations, un- 
less he takes specific permission from the rabb al-mal. He does 
not even possess the right to give something away as a gilt or 
charity as each is a donation. 


_ Likewise, he cannot give a loan to another or assign claims to 
another where they are not offset by other claims, because each 
is a kind of charitable donation. He can do so, however, if in- 
structed by the investor. Al-Kasani says: “If the investor has 
authorized him to operate according to his considered opin- 
ion, it pertains to sale and purchase...and donation is not a 
permitted act in mudarabah nor is istidanah. "77 We can safely 
conclude from this that he cannot make contributions to polit- 
ical campaigns either. 


. Even the emancipation of a slave is not implemented, although 
it is under other circumstances. 


Powers that do not require express permission, but may be 
included in a general provision 


The mudarib may be granted a broad authority to act according to 
his considered opinion in all matters, however, the authorities men- 
tioned in the previous section are not covered by this. This statement 
by the investor allows the mudarib to. undertake those acts that may 


not be implied by the unrestricted contract.78 Al-Kasani says: 


™ Al-Kasani, Bada’t‘ al-Sana@ i‘, vol. 8. p. 3616. 
8Thid. p. 3615. 

"Ibid. p. 3617. 
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Th -y of acts that the muda@rib may undertake 
f hi thorized to act according to his considered 
opi ven when these have not been stipulated are: 
mu h, sharikah and khalt. Thus, he has the right 
to y the assets of the muda@rabah for another 
mu 4 with someone else or to enter into a partner- 
shy ith someone else by way of sharikat al-‘inan. He 
also has the right to mingle the wealth of the mudarabah 
with his own wealth when the rabb al-mal tells him to 
act iis considered opinion. He does not have the right 
to do any of the above things if he has not made this 
statement.!” 
Al-Kasani has provided detailed reasons as to why these acts are 
allowed 


17.3.0 The Restricted Mudarabah 


The restricted mudarabah is one in which some limitations have been’ 
placed upon the acts of the mudarzb. It is obvious that these restric- 

tions will have to be made by stipulating them in the contract. In all 

the other details, the hukm of the restricted mudarabah 1 is the same 

as the absolute muddarabah. 


17.4 Liability of the Partners for the De aber ol f the dg 


Mudarabah peti a 
Dallas si ae 
The liability of the rabb al-mal and the rudd forthe debs ofthe 
muddrabah is a very important topic for modern applicatior a iS 


well known that the liability for loss is that of the im etn x ther ral 
al-mal, but there may be cases where’ the) mude ib is ise xceeding h 
lawful authority. In such cases of the/exe rcise of f unl: weful auth 
by the mudarib, he may also be held liable forall of pa le 
of the partnership. Some of these detai fs hax e already bee 
in the first part of the study. In this's section, the topic 
under the following subsections: . ; 


- Liability prior to wilayat alist fn ah. 


(a) Liability prior to the ¢ commer sncem 
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(b) Liability after commencement of transactions 
2. Liability after istidanah. - 


The general rule is that a mudarib may buy on credit up to the 
extent of the capital of the mudarabah. He has to stop doing this when 
the accounts payable are equal to the capital employed. If he wishes 
to make further purchases on credit, he has to take special permission ; 
from the rabé al-mal. This authority is called wilayat al-tstidanah or — 
the authority for raising debts beyond the limit of the capital. The 

details of the operation of this authority will be elaborated below. 


4 
Liability of the investor and the worker for the debts — 
of the mudarabah before istidanah and before com- 
mencement of transactions 


17.4.1 


Al-Sarakhsi says: “If the investor gives him a thousand dirhams by — 
way of mudarabah, concluded on half profits, and this capital is lost 
before he could buy anything with it, the mudarabah becomes void, 
because of the loss of its subject-matter.”*” Thus, there would be 10 — 
liability for the mudarib (worker) and whatever is lost is a loss for the 
investor. The mudarabah becomes void, because its subject-matter 
was lost before the commencement of operations. The position is the 
e if the money was lost while in possession of the mudarib or 
agent. If, however, the money had been delivered to the agent 
‘and was destroyed in his hands, but the mudartb took some counter- 
“value from the agent, the mudarabah is still valid. The taking of such ~ 
compensation is like the taking of the price/value of the wealth." It — 
should be obvious here that the value received must not violate the 
provisions of the contract of sarf, that is, cash compensation cannot ~ 


be received for the dzrhams. 


17.4.2 Liability after purchase, but before wilaya! al- 
tstidanah 


We have stated in what has preceded that the mudarib has the right 
to purchase on credit to the extent of the capital that is in his posses- 
sion or has been employed in the business. The liability for debts of 
the mudarabah when credit purchases are being made to the extent 
of the capital has two cases: 


80 Al- Sarakhsi, al-Mabsit, vol. 22, 169. 
8) Al-Kasani, Bada ’i‘ al-Sana’t‘, vol. 8, p. 3664. 
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[SLAM 
Liability after purchase, but before the realization of any 


profit. 
Al-Sarakhsi explains this as follows: 


. person gives to another a thousand dirhams by way 
f mudarabah on half profits, and he (the worker) buys 
ething with it, and the thousand are then destroyed 
before he could pay the seller, then, the mudarid will go 
back to the rabb al-mal for a similar amount. The reason 
s that the capital was a trust (ama@nah) in his hands after 
the purchase, as it was before it, and is therefore a loss of 
the capital. The purchase, however, was not void due to 
the loss of a thousand. The mudarib is a worker for the 
rabb al-mal in this purchase and he has recourse to him 
ior what has become due by virtue of the agreement, For 
this reason he recovers another thousand from the rabb 
al-mal and delivers it to the seller. 


if he takes the (second) thousand from the rabb al-mal 
and does not pay it till such time that this too is lost, he 
has the right to recover yet another thousand. Like 
all amounts that are lost out of those that he took into 
his possession until he makes the payment. Each of these 
amounts that he takes from the investor are he in trust ao 
in his possession. ... The capital is a. trust in his hands | 
and he, therefore, has the right of recourse time: id d again 
until the payment reaches the — as agai ir ast t possession 
by the agent.®4 SES 


We understand from this that: 


|. The liability of the rabb al-mali in this his cas e is 
it is not limited to the extent of t e capita ‘al c 
the first time. His liability is u inl imite da 
of the fact that the capital i is lost on 10 or 
The mudarib will have the ri ight to rC 3 


the payment is finally: made. 


2. Whatever the mudarib receiv es thi 
Thus, if the mudarib- oa s ano 


= a, 
82a) Sarakhsi, al- Mabel vol. § cs 2p 165 
vol. 8, p. 3665. ei 
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the capital increases to 2000 and so on. If the mudarib se 
the thing purchased for 1500, there is no profit, even though i, 
was bought for 1000. The net profit and loss will be taken j at 
account here. 


3. It appears from this case that there is a difference between 
mudarabah and wakalah (agency) in this respect. Al-Kasiy 
has the following to say: 


The distinction between an agent and a mudarib is 
that if the money is destroyed in the hands of the 
agent, and he recovers it once from the rabb al-mal, 
he cannot recover it a second time if he loses it. The 
mudarib, on the other hand, can recover it each time 
it is lost. The reason for the distinction is that the 
agency is terminated with the conclusion of the pur- 
chase by the agent, because the purpose of the agency 
is the acquisition of ownership and not the seeking 
of profit. Thus, when he makes the purchase the pur- 
pose is achieved and the agency is terminated with 
it. The agent is liable for the price owed to the seller. 
If it was lost in his possession before he could pay 
the seller, the principal became liable to the agent 
for what the agent is liable for to the seller. If he, 
therefore, takes possession of it once more, his claim 
is settled and he cannot claim it again. oo 


According to this reasoning, the mudarabah is a continuing at- 
fair, while agency was granted for a specific purpose. As soon 
as this purpose was achieved, the relationship was terminated 
and there was no further legal justification for holding the prin- 
cipal liable. The reason why the agent is permitted a one time 

recourse to the principal is that the first amount was being held 
in trust and the title to the property had not passed to the prin- 
cipal. The loss of the first amount, therefore, had nothing t to do 
with the purchase. The agent could recover the amount ‘once, 
because title had now passed to the principal and he was s still 
liable even though the agency had expired. He was, ‘therefore, 
liable for the loss of this amount just once. i 


53 Al-Kasani, Bada 1‘ al-Sant‘, vol. 8, p. 3665. 
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ic no reason. however, why an agency cannot be a contin- 
aff: fair, especially if it is a general agency and is concluded 
continuing affair for a general purpose, Or even for a series 


t specific purposes. 


Liability after purchase and after the realization of profits 


Al-Sarakhsi says: 


ie gives to a person one thousand dirhams as mudarabah 
r half profits, and this worker buys a slave with them 
whose value is two thousand (dirhams). He then takes 
p ssession and sells him for two thousand. With the two 
‘thousand he purchases a slave girl, but has not paid the 
‘mount of two thousand when it is lost. The mudarib 
recourse to the rabb al- mal for one thous cae dred 


ri 


no recourse to the rabb al-mal for the: Dé as ofthe agree 
ment that pertains to him with respect t ae 


‘or the remaining three-fourths he is still w porkir ape 
rabb al-mal according to the agreement. 


Al-Sarakhsi goes further to illustrate how atte will b 
ma shared after this transaction and i ir n furt ‘her (an actior 
Con tinues: oo” 
a , < 

[f he pays this two thowsanall to the - seller 


session of the Slave girl, an ' ae 


-<*” een 


TD Le 
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is due to the portion that he purehas sed 
paid the price out of his person: al assets. 
the price belongs to the me darab Ah. T 
takes his two thousand 1 1 > hund dr 
he paid this in two and 
whatever the rabb al-mé 1 pay af 
The profit, however, is Bic : 
tal reaches the rubs mal. Wher 
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the remaining amount is profit to be shared as stipulated 
(for the mudarabah).®° 


We conclude from the above that: 


e The liability of the rabb al-mal is not limited to the extent of his 
capital that he contributed the first time rather it is unlimited 
till such time that the claims are fully met. Once the profits 
have arisen and have been re-employed in the business, 
the liability of the mudarib is also unlimited to the extent of 
his share, which is now represented by his re-employed share 

in the profits. The mudarabah, therefore, stands converted to a 
kind of sharikah in which profits are shared in a unique way as 
in the following point. 


e All amounts paid by the rabb al-mal are added to the capital 
irrespective of its actual existence. The part of the loss borne 
by the mudarib as well as his earned profits become his capital 
in the business, and these are to be excluded from the business 
of the mudarabah at the time of the accounting period. If this 
amount is re-employed in the business, it will be considered as 
_ khalt of his own wealth with the wealth of the mudarabah. The 
sharing of profits in such a business will follow the following 
sequence: future profits will first be allocated on the basis of 
the ratios of khalt; the mudarib will take the profits that have 
arisen from this capital; from the remaining assets, the capital 
of the rabb al-mal will then be set aside; whatever r Temains is 
the profit of the mudarabah and will be shared between the 


17.4.4 


| rabb al-mal and the mudarib in accordance with the agreed be 
i upon ratio for the mudarabah. This is what has been n explained piv 
by al-Sarakhsi in the passage above.*® iy ru} 
P Ae ee pront 


What we do not understand from the text of the jurists is: 


e That if the capital of the mudarabah is increased ites of 
the partnership when the rabb al-mal replaces the lost lost ost capital, 
what will be the limit of the capital for purposes of istidanah? 
In other words, will the authority of istidanah be needed once 
the limit of the original capital is reached or will it. yased 


on the new limit created by the replacement of lost 


such 


made 


857 oc. cit. 
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- the capital added to the mudarabah either by the re- 
ent of profits or by direct khalt by the mudarib; when 
ces his own capital with that of the mudarabah, will cause 
| problems with respect to istidanah? | 


ill hi ppen to the liability of the mudarib with respect 


problems? i 
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purchased on credit is owned (jointly and) 
equality between them, with respect to the 
permit an inequality of profit.”88 

We understand from all this that: 


e After the authority of istidanah a sharikat al-wujth is formed 


between the rabb al-mal and the mudarib. This new sharikah 


is one layer above the underlying mudarabah and is dependent 
upon it. 


e This contract will make the liability of the worker unlimited as 


well. 


e The profit arising from transactions undertaken through this — 
partnership will be shared equally. This is the case when the 


ratio of ownership in the property purchased on credit is not 


specified, because wilayat al-tstidanah is absolute. If such a 


ratio is specified, profit will also be shared in the same ratio. 


What we do not understand from the text of the jurists is: 


become principals and agents for each other. The sharikat al- 
wujuh will authorize the rabb al-mal to buy and sell on credit, 
that is, participate in the management of the mudarabah to 


original capital. 


17.4.5 No liability for the rabb al-mal in gard 


The word gard (loan) may be understood in two meanings in Islamic ~ 
law. The first is in the meaning of an interest free loan for which - 


the period of repayment is fixed. The obvious purpose of such a loan 
would be its employment in business. The second meaning is that of 
gard hasan, which is also an interest free loan, but it has no fixed — 


period of repayment. It may be recalled the next day or it may be 
delayed till the time of financial ease of the debtor. 


58 Al-Sarakhsi, al-Mabsut, vol. 22, pp. 178-79. se 


equally by them, This 
purchased item, does not 


e That the creation of a sharikat al-wujth will bring in new rules. 
The basic rule is that both the worker and the investor will 


the extent of credit purchases beyond the limit imposed by the 
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pple 
Pha 8 The only type of gard acknowledged by Islamic law is gard 
| en and this loan is usually of a personal nature, however, one 
Bey also utilize it in one ’s business. This is the loan that al-Sarakhsi 
engnizes in t! following passage. 
(Suppose) he orders him to raise debts through sstianan 
against tne wealth (of the mudarabah) Or against the 
credit of the rabb al-mal, and he does so purchasing a 
slave girl for the mudarabah. Thereafter, he raises a loan 
(gard) of a thousand dirhams against the mudarabah and 
purchases a(nother) slave girl with it. This second pur- 


hase 1s deemed to be for his personal account, and he 
is personally liable for the gard. Among the jurists are 
no say that istiddnah pertains to purchase on 
‘nd raising of loans (gard) is something di ferent. Wee 
It (raising of cash loans), therefore, is not included in an — i: 
unqualified authority of istidanah. The corre t vier ris 
to say that granting the authority to: se. 
Is batil (void). 

Do 1 
loan 
the p 
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erson did so the one thousand would b be ‘fant he per or 
“eet 

son raising the loan and not for the one who 10 orde jered him, | 

The reason is that gard is compensatec with a , simila 

\mitht) fungible and is a liability of the 0 pe . If the 


7 
—_— = ee ~ 


counter-value is his liability, the bor rower becomes the 

owner of the gard, and he } is In no neé algae commanc 

of another for doing this. Giving « aan as 

S in is identical to giving an order for beg gin : 

. Whatever is obtained throug eee ing 

ne ‘2 gear and not to another aa 
we may Say that whatever the mud dar 
soes into his personal owner ship.” 


cv. 


-~ 


ie 


This passage explains to us tha t there 


loan in Islamic law. All thate s acknio ywlec 
‘which is identical to beggmigey Ev 


Le en 1 


G oe 


a9. ha. " Ki ‘ r 
For the details see Imran x. ~ bl 
Islamic c Bon (Islamabad: Niazi Publish 


|-Sarakhsi, al-Mabsuf, vol. 22, Pp 


274 
Mudarabah or Qirad 


it does not belong to the business; it is owned personally by the 
borrower, and he alone is liable for it personally. Even if we were to 
acknowledge that a business firm, as a juristic person, may raise an 
interest free loan for itself, the problem would be that no period of 
repayment can be fixed for it, and the corporation may be asked to 
pay it back the next day. Business cannot function this way. 
This concept of Islamic law has devastating consequences for 
many of the schemes of banking and finance designed by modern - 
institutions on the recommendations of modern scholars. Islamic — 
business has to be a loan free business; it has to be based on the — 
principles of true participation. 


17.5 Termination of the Mudarabah 
Mudarabah, like any other partnership, is a terminable (ghayr 


lazim) contract. It is terminated by all acts that terminate wakalah ) 


(agency). Thus, it is terminated by: 
1. Rescission and proscriptions pertaining to transactions. 
2. The termination of the period, if it was for a limited period. 


3. Extinction of the capital of mudarabah after its possession and — 
before commencement of transactions. 


4. Insanity of either party. 
5. Death of the mudarib or rabb al-mal. 
6. The order of the court, if one of the parties joins the dar al-harb. 


Al-Kasani says: 


As for an explanation of acts that annul the contract of 
mudarabah, the contract is annulled by rescission Coe 
of rescission and proscriptions the conditions of making 
these known to the other party must be fulfilled. Further, 
the (entire) capital must be in the shape of ‘a ayn liq id 
assets) at this time. If it is in the shape of goods th ( 
are not acceptable, then, should be converted to dirhams 
and dinars so that they become cash assets,.9! 


° Al-Kasani, Bada i‘ al-Sana@ i‘, vol. 8, p. 3662. 


In this case, it would be categorized as an enemy partnership. 7 
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This implies that the dissolution of the mudarabah will take effect 
® once the following conditions have been met: 

1. Notice of dissolution should be given to the other party. 

2. The assets of the partnership should be converted to fungibles 

or cash assets. 

The second condition alone is required in cases like those of the 
| enemy partnership, insanity, and death, that is, the assets should be 
F converted to cash to give effect to the dissolution. Al-Kasani says: 
| ‘It does not matter whether the mudarib has knowledge of the death 

of the rabb al-mal, because it is dissolution by operation of the law 
» (hukmi 


and does not depend upon notice to the other party, as in 
wakalah. If the assets are in the shape of goods, then, the mudarb 
should sell them to convert them into cash.222 The same applies to 


| 17.6 Shortcomings of the Mudarabah Contract 


The contract of muddrabah is being considered am ideal contract 
in terms of modern corporate finance. Unfortunately, the contract 
suffers from some shortcomings, and if it is applied in its strictly tra- 
ditional form it will lose its importance. Some of these shortcomings 
have been noted in the preceding discussion. The following, however, es 
can prove fatal to the form or life of this contract: Se 


|. The first shortcoming appears to be that it is not. con 
a partnership, and is in reality a combination of ag 
yarah. ‘There is no harm in this, but if that is its S ni 
better contract can be designed today Cuil ve tl 


purpose. 


~ 
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. The contract is considered important t oday, because 
no liability for the worker im this con tract. This is, m 
mere illusion. As soon as profits emerge and a are Ie . 
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sharing of profits between the worker and the investor. Let us 
also assume that the capital given was $1000 and the worker 

purchases wheat with this amount. After one week prices rise 
and he sells the wheat for $2000. In this amount the profit — 
is $1000 out of which $500 belongs to the worker. If the en- 
tire amount is employed in the business, the worker becomes a 

partner to the extent of his $500. In other words, he will be — 
come liable for the debts of the partnership in proportion to his 
25% share. For the remaining he will continue to be a mudanb. — 
This was only the first transaction. If the transactions continue — 
for a longer period, say a year, the share of the mudarib may 
increase manifold and he will acquire unlimited liability along — 


Chapter 18 
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and musaqah are not considered partnerships i in aii 


with the investor according to al-kharaju bi’d-daman. We have — Mara ‘ah 
provided several quotations from al-Sarakhsi to show how this WP ory times and even the earlier jurists were inclined to con side r them 
takes place. This reduces the utility of this contract, at least forms of ijarah (hire). Nevertheless, both are forms f Me a 
for modern banks. ganization that should be given due importance for deter th ie =f 

3. The mudarib, according to Hanafi law, is permitted to buyon nature of modern enterprises) €ngasecaiaas g and : “eta ir 
credit within the limitations of the capital employed. In other — These forms are being discussed’ here, because a discu ssion 0 : nits 
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amination of these two forms. In this chapter the gen ner: ral features of — 5 


these two forms will be described to see how n€ > eal arlier r jurists have 


to purchase on credit to the extent of $1000 and no more. Sup- 
applied the rules of Islamic enterprise organi izati : 


posing he eyes a very good business opportunity and is need 
of buying on credit up to $3000, he cannot do so, unless he 
acquires authority authority from the investor, and authority — 
that is called wilayat al-istidanah. Let us assume that the in- 
vestor does grant him such authority. As soon as the authority 
is granted, a new relationship is created between the investor 
and the worker for the additional credit purchase of $2000. This 
is a sharikat al-wujah, which means that the worker and the 
investor are now regular partners and are equally liable for the 
debts with respect to the additional credit purchase of $2000. 7 Es 
The advantage of the mudarabah vanishes again, as soon as this ie Jurists begin with an analysis of th she term musa 
happens. : whe ts r its grammatical form implies work in both pa 
ane: n practice only one person does the 1 work.” 1 Al-f 
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18.1.1 The meaning of muzara' ah 


4, Finally, and this shortcoming is not because of mudarabah, but 
due to the rules for the prohibition of riba. The i issue is is about 
raising loans other than credit purchases. This has been dis- 
cussed at length above and elsewhere. Islamic businesses cannot 
raise cash loans. Al-Sarakhst quoted above says: “The lcorrect 
view is to say that granting the authority to raise loans 


is batil (void).” 
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with the term mukhabarah with some considering them similar, while 
others making a distinction on the basis of who supplies the seed — 
needed for sowing. Some jurists maintain that mukhabarah was the b 


name of the arrangement undertaken with the people of Khaybar.’ 


Technically, it means a contract for cultivation of land in return 
for part of the produce in accordance with the conditions stipu- 
lated by law.* The Majallah, in section 1413, defines it as follows: 
“Muzara‘ah is a type of partnership with land contributed by one 


party and work by another—that is, the land is cultivated and yield 
is shared by them.”° A later Maliki jurist ‘Ulaysh describes it as 


follows: “Muzdara‘ah is a partnership for cultivation and its contract — 


is ghayr lazim (terminable) prior to sowing and either party to this 


partnership for cultivation may revoke it.”° It is, however, to be noted — 
that the Malikis do not assign the same meaning to muzara‘ah as is — 


done by the Hanafis and Hanbalis. 


18.1.2 Legal justification of muzara‘ah 


of the other schools will then follow. 


The Hanafi view 

The Hanafi jurists disagreed about the contract of muzara‘ah with 
Abi Hanifah maintaining that it is not legally justifiable. Abit Yiisuf 
and Muhammad al-Shaybani held that it is legally maintainable. 
These two companions of Abii Hanifah argue as follows: 


1. That the Prophet (peace be upon him) made the contract with 
the people of Khaybar for half of the produce, and this provides 


a precedent.’ 


$Ibn Qudamah, al-Mughni, vol. 5, p. 417. 

*Al-ZaylaT, Tabyin al-Haga’ig, vol. 5, p. 278; Al-Kasani, Bada’i‘ al-Sana'i' 
vol. 8, p. 3807; al-Marghinani, al-Hidayah, vol. 4, p. 53; Ibn Qudamah, al-Mughni, 
vol. 5, p. 412. 

* Majallat al-Ahkam al-‘Adliyah, §1431. 
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We will begin with the position taken by the Hanafis along with the 
dissenting view of the founder of the school, Abu Hanifah. The views — 
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ontract of partnership with wealth from one party and 


9 It is a 7 P 
labor by the other, which is the same thing as mudarabah on 


the basis of analogy (qtyas). 


| 3 It is based on necessity. The owner of the land may not be in 
| aposition to cultivate the land himself, while one who is able 
to work may not have land. Necessity, therefore, requires that 
| they come to such an arrangement and conclude the contract. 
3 This is different from giving animals or birds to another on 
| the basis of muza@ra‘ah, because the labour of the worker is not 


effective in generating the yield. 


H 
| 4. The practice of the Companions and their followers till this day 
has left precedents on which we may rely, 


Abi Hanifah, on the other hand, gives the following arguments: 


l, The tradition in which the Prophet (peace be upon him) pro- 
scribed the contract of mukhabarah® ES Rese) 


‘ 


2. Permitting muzdara‘ah amounts to getting a rent for what i Halo 


produced by the (personal) labour of the worker, and simi 
lar to asking the miller to share the profit generated aes i 


milling, that is, purely his labour. Further, t e wages r such 
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stipulate a fixed period for them. Had it been muzara‘ah, he 
would have done so. The reason is that muzara‘ah, according | 
to those who permit it, is not valid without stipulation of a 
period. ‘There are further details in this argument pertaining 
to the arrangement with the people of Khaybar.? 


The fatwa, however, was given on the basis of the opinions of — 
Abu Yusuf and al-Shaybani. The main reason advanced was necessity 
and the practice of the people. Analogy advanced by Abi Hanifah 
was given up on the basis of practice and dardrah.!" A breach of ~ 
analogy on the basis of a stronger principle would amount to tstthsan — 
according to the principles of usul al-figh. ; 


Land, labour and capital 


It appears that the real distinction between the two views within the 
Hanafi school is somehow concealed within the details given by later 
jurists. To understand this distinction, we have to step back and look 
at the fundamental concepts discussed in the first part of the study. — 
We said there that entitlement to profit is based on a corresponding 
_ liability to bear the loss. The second point we raised is that*the bases 
of entitlement to profit is either capital (mal), labour (‘amal), and 
daman or the surety that you will pay for the loss when you are not 
‘contributing anything. The two principles when combined tell us that — 
in business you are allowed to gain on what you can lose. © 
When you give money, you also accept the accompanying risk of loss. 
It should be noted here that we are not talking about potential loss 
or the loss due to the capital staying idle. We are talking about loss — 
in the original principal sum. The same goes for labour, as the entire 
labor can be lost. Daman amounts to the same thing as capital, with — 
the difference that nothing is being paid in advance. We now raise 
the question: Is land a basis for entitlement to profit? The reply — 
would be that if a loss can occur in land, it should also be entitled to 
profit. Abu Hanifah appears to be saying that no loss can occur in 
land and it cannot be a basis for entitlement to profit. As muzara‘ah 
is the sharing of profit, the owner of land cannot be allowed the 


* 


°The arguments from both sides can be seen in al- 

vol. 5, p. 278; al-Marghin4ani, 
al-Sana@’t‘, vol. 8, pp. 3808. 
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'd because land is not subject to loss. Abu Yusuf and 
1 the other hand, appear to be saying that the seed 
the landowner should be considered his capital and 

uld be assigned the status of real estate, because of which 
rofits have been permitted in regular partnerships based 


sharikat al-‘amal), whether ‘nan or mufawadah. 


profit | 
al-Shay 
contri! 

his land 
additional 1 
upon ia 


According to Abt’ Hantfah, then, muzara‘ah is not valid, because 
land is not a basis for entitlement to profit. It 1s obvious that such 
aland can be rented out or leased by the owner, unless he wishes to 
manag r cultivate it himself. We will see that Malik appears to 
say something similar, and so does al-Shafi'd in his OWD Way. 

Views of the Maliki school 
Ibn Rushd 


says that the Maliki opinion permits the renting of land 
for everything except food."* For this opinion he relies upon the same 
tradition about mukhabarah that is relied upon by Abu Hanifah. The 


wadition proscribes the renting of land with its yield-> The Maliki 
jurists go into the details of the different types of kira’ (renting, 


leasing) of land.*? Most of these are partnerships in tools, implements 
and land. ‘The muz@ra‘ah proper that is permitted by the Hanafi 
school is not allowed by the Malikis. aes 
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Views of the Shafid school 


their view, is a contract in which the seed is prc vided by the worke 
They maintain that all the four schools consider it void." In suc 
an arrangement, the landowner would be pa ticipating on the bas 
of land alone, which is not a basis for entitlement to revent 
profit. The Shafi‘is permit muzara‘ah only wher 

musagah. In this case, there must be some 
the land or the land should be between two 
f the contract of musagah, They jus thi 
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Views of the Hanbali school 


The views of the Hanbali school are similar to those of Abi Yisuf — 


and al-Shaybani. They give identical arguments and even reproduce 


the arguments of necessity.!® It is not clear what principles are being — 


invoked by the Hanbalis. In fact, their reliance on necessity creates 


a methodological problem. The Hanafis could invoke dardrah on the 


basis of the principle of istihsan, but the Hanbalis do not believe in 
this principle. How then are they invoking necessity and darirah? 


THE CONCLUSION WE DRAW FROM THIS DISCUSSION is that 
muzara‘ah proper is permitted by Abu Yusuf and Muhammad al- 
Shaybani on the basis of necessity anchored in tstthsan. The Hanbali 


school follows these views without explaining the basis of their re 


liance. Abii Hanifah, Malik and al-Shafi‘T consider muzara‘ah to be 
unlawful. Is the necessity mentioned by those who permit it suff- 
cient? Is there some other necessity today. 

In our view, necessity requires the opposite today. We believe 
that tenancy on the basis of sharing of profits should be declared 
_ unlawful. The landowners should rely on some other arrangement 
for deriving a yield from their land. The large landowners should 
form corporations having hired labour to cultivate their lands. The 
er it on land may be permitted as an expense for such corporations. 
The profits of these corporations should be taxed like other corpora- 
tions. The small landowners should either join cooperative societies 
for the management of their land or should cultivate it themselves. 

Partnerships are also possible. All such enterprises should be taxed. 

The only exemption from tax should be given to the person culti- 
vating the land himself. Those who cannot do all this may rent out 
their land (kira’). This should solve the “tax on agriculture” prob- 
lem being faced in Pakistan today and also lead to a consolidation 
of holdings through firms. Be 

If such a measure is adopted, it is likely to put an cat to the 
possible confrontation between the feudals and the industrialists as 
well, because both will depend on hired labour for promoting | g their 
industry. This is not a novel idea; agriculture is being practised all 
over the world on the basis of hired labour. Besides solving practical 


problems, the abolition of tenancy would be more in line ee 
view of the majority of the Muslim jurists. s 


‘*Tbn Qudamah, al-Mughni, vol. 5, 418, 421. eer! 
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18.1.3 Rukn and Types 


the Hanafis, muzara‘ah has a single rukn and that is 
that sighah (offer and acceptance). The landowner says to the tenant, 
I give you this land by way of muza@ra‘ah on the condition that your 
share out of its produce is so much.” The tenant responds with, 


‘I accept” or “I agree” or any other statement that indicates his 
willingness. The offer may also be made by the tenant.*’ 
The types of muzara‘ah are as follows: 
1. Land, implements, seed, and animals are provided by the 


‘andowner and work is undertaken by the tenant. This is per- 
mitted (by those who permit it as a whole). 


2. Land is provided by the landowner and the rest of the things 
mentioned are provided by the tenant. This too is permitted 


DV some. 


3. Land and seed from the owner and the rest by the tenant. This 
too is permitted. | 
7 eae bose. | 
4. There are a number of other types in ‘which the inputs are 
varied. Some of these are permitted by Abi ‘Yasuf and some: ae 
by Muhammad al-Shaybani.*® iS .; 2 “y Si 


18.1.4 Conditions of Muzara‘ah eS 
i ne eS 
Al-Kasani says that “conditions are essentially of two f types: those 
that are conditions for the validity of the contract, according te 
/ Pes oe 
those who permit muza@ra‘ah and the conditions ‘that at vitiate the 
muzara‘ah.” 19 


Conditions validating the contract 
: aa): “A 

The conditions validating the contract are either r 1 to muzar 

itself, or to the seed, or to the ie ‘o implemen to yie 


‘7 \\-Kasani, Bada’s‘ al-Sana’t’, vol- 8p 3808; Majoll al-Ah 
81432. 

\8Por the details of all ness Geen {asani , Be 
3816-18: al-Zaylail, Tabyin al-Haqa’ig, vol 5, p. 27 
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Views of the Hanbali school 


The views of the Hanbali school are similar to those of Abi Yisuf 
and al-Shaybani. They give identical arguments and even reproduce 
the arguments of necessity.'® It is not clear what principles are being 
invoked by the Hanbalis. In fact, their reliance on necessity creates 
a methodological problem. The Hanafis could invoke dardrah on the 
basis of the principle of istihsan, but the Hanbalis do not believe in 
this principle. How then are they invoking necessity and darirah? 


THE CONCLUSION WE DRAW FROM THIS DISCUSSION is that 
muzara‘ah proper is permitted by Abu Yusuf and Muhammad al- 
Shaybani on the basis of necessity anchored in tstihsan. The Hanbali 
school follows these views without explaining the basis of their re- 
liance. Abii Hanifah, Malik and al-ShafiiT consider muzara‘ah to be 
unlawful. Is the necessity mentioned by those who permit it suffi- 
cient? Is there some other necessity today. | 

In our view, necessity requires the opposite today. We believe 
that tenancy on the basis of sharing of profits should be declared 
__unlawful. The landowners should rely on some other arrangement 

_ for deriving a yield from their land. The large landowners should 
f corporations having hired labour to cultivate their lands. The 
snt on land may be permitted as an expense for such corporations. 
The profits of these corporations should be taxed like other corpora- 
tions. The small landowners should either join cooperative societies 
for the management of their land or should cultivate it themselves. 
Partnerships are also possible. All such enterprises should be taxed. 
The only exemption from tax should be given to the person culti- 
vating the land himself. Those who cannot do all this may rent out 
their land (kira@’). This should solve the “tax on agriculture” prob- 
lem being faced in Pakistan today and also lead to a consolidation 
of holdings through firms. 

If such a measure is adopted, it is likely to put an end to the 
possible confrontation between the feudals and the industrialists as 
well, because both will depend on hired labour for promoting their 
industry. This is not a novel idea; agriculture is being practised all 
over the world on the basis of hired labour. Besides solving practical 
problems, the abolition of tenancy would be more in line with the 
view of the majority of the Muslim jurists. 


'6Tbn Qudamah, al-Mughni, vol. 5, 418, 421. 
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© 18.1.3 Rukn and Types 
BS Accordit -he Hanafis, muzara‘ah has a single rukn and that is 
» that sic fer and acceptance). The landowner says to the tenant, 
{give you this land by way of muzara‘ah on the condition that your 
share out of its produce is so much.” The tenant responds with, 
4 accept” or “I agree” or any other statement that indicates his 
willingness. The offer may also be made by the tenant.*’ 
The types of muzara‘ah are as follows: 
|. Land, implements, seed, and animals are provided by the 


idowner and work is undertaken by the tenant. This is per- 
‘ted (by those who permit it as a whole). 


2, Land is provided by the landowner and the rest of the things 
mentioned are provided by the tenant. This too is permitted 


DV some. 


J. Land and seed from the owner and the rest by the tenant. This 
(00 Is permitted. 


‘ [here are a number of other types in which the inputs are 
varied. Some of these are permitted by Abu Yusuf and some i 
by Muhammad al-Shaybanr 8 is ieee: | 


18.1.4 Conditions of Muzara‘ah - Lhe gsm oA 


Al-Kasani says that “conditions are essentially ¢ i . 
that are conditions for the validity of the contract, according to 


those who permit muzara‘ah and the conditions that vitiate tl 
muzara‘ah.” 19 ae 
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land, and others to the duration of the contract. Some of these are 
summarized below.72 


The conditions for the muzari‘. These are two: First, that he 
should be sane. It is to be noted that majority is not a condition for 
the validity of this contract and a discriminating minor may enter 
into this contract. Freedom too is not a condition. Second, that he 
should not be an apostate. This view is derived on the principles laid 
down by Abu Hanifah, though he does not consider muzara‘ah to be 
valid in any case. His two leading disciples permit such a muzara ‘ah. 


The conditions for the zar‘ It should be clearly stated what 
is to be sown, that is, the seed, unless the landlord tells him to sow 


whatever type he likes. 


The conditions for the mazri‘. The product sown should be 
something useful and amenable to cultivation. 


The conditions for the produce (kharij). The produce should 
be mentioned in the contract, and it should be stated that it be- 
to them together, otherwise it will negate the very idea of a 
rtnership. The share should be specified clearly whether it is half, 
one-third or whatever. The share should not be specified i in terms of 


some specified items of the produce. 


The conditions for the land (mazra‘ fth). The land should be 
cultivable. It should be clearly delineated. It should be handed over 
the the muzari‘, that is, the owner should enable the worker to till 


the land and work on it. 


The conditions for the provision of the seed. If tite seed is 


provided by the tenant, he is the one who is hiring the land for fo the 
contract. If it is provided by the landlord, then, he i is he the ser- 


muzara‘ah that are pennlittal Animals and implements a are 
ered subservient to the main contract.2! | 


20 bh: 
These conditions have been reproduced from al-Kasani’s 

pp. 3812-3822. “Va io z 

*"Ibid., vol. 8, p. 3816. 
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The duration of the contract. It is necessary to stipulate the 
which the contract is made, otherwise it leads to jahalah 


dur | 
an tes as to the sharing of the produce. This is according 
to nalogy (giyas), but the Hanafis permit an undetermined 
peri well on the basis of istihsan, but the validity in this case 
ext the first produce alone. 
Conditions vitiating the contract iL 
i, 

some of these are those that are contrary to the conditions validating ‘: 
the contract as mentioned above. There are others that pertain to ‘ 
the storage and preservation of the produce after the season. This fy 
work is not part of the muzara‘ah and may be done by the landlord. ia 
18.1.5 The ahkam (legal effects) of muzara‘ah 5 
a al effects are of three types: effects of a valid muzara‘ah; 
eff fa fa asid (unenforceable) muzara‘ah; and effects ts ofarescinded 
muzara‘ah.*? | Sat 
The effects of a valid muzara‘ah 6 on | 

ee 
The valid muz@ra‘ah is a terminable contract (: ‘Q6 d ¢ 


the tenant, but is binding upon the owner of the I and. “If the te nant 


says to the landlord after the conclusion of the contra ct that he loes 
not want to continue, he has the right to do : 80. oe 
lhe work that is essential for the muzéra‘ah 
sowing is for the tenant to perform, while worl if 3 not es: 
to it ae transportation and harvesting is join 1 eas: 
he produce is to be shared by both in accordar 
sti} 4 ated shares. If the land does not prodi ythin, g, ‘the 
is nothing for either, and the tenant i is not entitle led to wages for h 
work nor is the landlord entitled rent for hi is land irrespective of whc 
provided the seed. | Ca 


= 


The effects of a vitiated mucéra‘ ah 


The tenant has no obligation t to perform a any V wer x n such a cc 
The produce 1s entirely for the o owner 0 . whet! 
the tenant’s or the landlord’s. The C the 


oe. 
‘ te 


OO 
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reasonable wages or rent as the case may be. Reasonable rent or 
wages are only due when there has been some utilization of the land, 
that is, if the land has been tilled and there is no produce, the wages 
and rent are still due.”4 


The effects of a rescinded muzara‘ah 


Rescission may take place before the commencement of cultivation 
or after it. If it is rescinded prior to cultivation, there is nothing for 
the worker. If it is rescinded after cultivation and the land produces 
something and has been harvested, the produce is to be shared by 
them as stipulated. If it has not been harvested, it is still to be shared 
by them along with the work that is left, and the tenant will be paid 
reasonable wages for this remaining work. 


18.1.6  Rescission of the muzara‘ah 


The muzara‘ah comes to an end either expressly or impliedly. Express 

termination is by faskh or igalah (negotiated rescission). It is implied 

when the tenant is prevented from working on the land or when the 

period of the muzara‘ah is over. 

The muzara‘ah is also terminated with the death of the tenant 

ad the rights will pass to the heirs.”° If the landlord dies the ter- 
t will continue till the produce is harvested and the new landlord 


ot evict him.7® 


18.2 Musaqah or Mu‘amalah 
In this section we will discuss the meaning of musagqah, its legal 
justification, elements and types, conditions and termination. 


18.2.1 The meaning of musaqgah 


Technically, “it is a contract of work for part of the oredare along 
with the conditions of validity,”?’ or “it is a contract vii ‘amalah) 


*3Tbid. p. 3825. 

*4Tbid. p. 3829. 

**Tbid. p. 3828. 

6 Majallah, §1440. 

*TAl-Kasani, Bada’i‘ al-Sana%‘, vol. 8, p. 3831. 
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for the of trees for part of their fruit. "28 The author of al- 
Mughni says: “Musaqah is the giving of trees to another so that he 
undertakes to water them and performs all other associated work for 

of their produce.”*? Al-Dasiiqi says: “It is a contract 


known 
6 serving trees and whatever is associated with it for part of the 
produce or for the whole lot of it.”%9 

The Majallah calls it “a type of sharikah so that the trees are 
contributed by one party and their care is undertaken by the other, 
with their fruit being divided between them.” 


18.2.2 Legal justification of musagah 


The Hanafis disagreed about its validity on the same lines as in | 


muzaraah with the same evidences and arguments. Abu Hanifah ; 
did not consider it valid, while his two disciples did.*? Likewise, 
the Hanbalis permitted it in agreement with Abu Yusuf and al- ; 
Shaybani. As for the Shafi‘is, al-Ramh says that “the source for it is_ 2 : 

‘i 


the mu‘amalah of the Messenger of Allah (peace be ae et with 
the Jews of Khaybar with respect to their date palms and th 

for what would be produced by them.7™ Accordin to tl 
musagah is permitted as an exemption from the fol O ing 


|. [jarah with unknown wages; 


2. Renting of land with what it produces; ‘i S is . 


3. Sale of fruit prior to the process of rip ‘ipeni sing, ‘in fac 
its existence; and as BAG > 
4. Gharar, because the worker does 1 ot kn cnow what th 


a 


will be. se 


“*Al-Ramli, Nihayat al-Muhtaj, vol. 5, D. 
“*Tbn Qudamah, al-Mughni, yol. 5; p> 301. 
AE Dasiiqi, Hashiyah, vol. 3, p. 539. 


* Majallah, §1441. 
*? Al-Kasami, Bada’s® al-Sana’s’, vol 8 ps JOU: 


BS. 
*SAl-Ramli, Nihayat al-Muhtaj, vo 1. 5, P 


“Tbn Rushd, Bidayat al-Muj me id, vol. 2, Pate 
p. 539: al-Khirashi, Sharh eae gir i vol. 0 
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Al-Khirashi says that the basis for this is the transaction by the 
Prophet (peace be upon him) with the Jews of Khaybar, and the 
cause is the need for it.*° | 


18.2.3. The rukn (element) of musaqah 


The rukn (element) of musdagah is offer and acceptance. Thus, if the 
owner of the trees says to the worker: “I have delivered my trees 
to you by way of musdgah so that you may take such and such 
share from its fruit,” and the worker accepts, then, the musagah is 
formed.*° Musaqah has a single element according to the Hanafis. As 
for the majority, Ibn Rushd says: “It has four elements: the subject- 
matter specific to it; the portion for which it has been concluded; the 
description of the work required by the contract; and the period for 
which it has been concluded and is permitted.”*’ This distinction is 
found throughout the law of contract and is well known. 


18.2.4 The conditions of musagah 
Al-Zayla‘i says that the conditions of musagah differ from those of 
uzara ‘ah is four respects. He says: 


The conditions of musdgah, in their view, are the same 
as those of muzara‘ah, except in four matters: First, if 
either one of them refuses to perform the contract, he is 
to be forced to perform it as there is injury involved in it. 
This is different from the case of the owner of seed, who 
cannot be forced. Second, if the period is over, access to 
the trees is to be given without rent and work is to be 
done without wages, and we will explain this in muzara‘ah 
with wages.... Third, if a third party is entitled to the nh 
trees, the olen will be entitled to reasonable wages from ; 
such a party, while in muzara‘ah the value of the crop fe 
to be paid. Fourth, if the period needs to be determined, — 
it will be presumed by way of istihsan as the season Gi 4S 
the crop is well known.?8 Se 


%° Al-Khirashi, Sharh al-Mukhtasar, vol. 6, p. 228. For full disceare i 


text and the views of the jurists, see Ibn Rushd, Bidayat we a a 


245. 
°° Al-Kasani, Bada’i‘ al-Sanai‘, vol. 8, p. 3831; Majallah, §1442. a 


*7Ibn Rushd, Bidayat al-Mujtahid vol. 2, p. 245. 
“*Al-Zayla‘t, Tabyin al-Haga’ 1g, vol. 5, p. 284. 
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Conditions specific to the parties 


The parties to the contract must be sane. Bulugh (majority), how- 
t a condition, and nor is freedom. It is stipulated that the 


ever, iS 1 
parties should not be male apostates. As for a female apostate; fer 
contract is valid.°? 


Conditions specific to the subject-matter 


Ibn Rushd says that “they disagreed about the subject-matter of 
musagah. Dawud said that it is not permitted except in date-palms, 
while al-Shafi said that it is permitted in date palms and grapevines. 

Malik said that it is permitted in all basic fruits.) 20 The Hanbalis 


also named certain fruit trees like date palms and vin . Ibn 
_ mah, after naming the fruit trees, says: “Phe conclusion is that 
musagah is permitted in all fruit bearing trees, and this is the Gita 


of the ‘Khulafa’. ee 
‘ect. Aa ae ae 


- 


Al-Kasani says: “Among the conditions is that thest 
delivered should be fruit bearing trees whose es W ith 
labour.”** Here we find a distinction between cae tho ae 
majority schools and the method of the Hanafis. 1 er najority mer NS 
count cases, while the Hanafis make a broad ru le that il cover nost 


cases. ee 


i ez a 
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ee a + 
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Conditions specific to the stipulated s . ha 


af ens ay 


According to al-Kasani the condition i is hat a sha 64) e sti 
lor each one of the parties. If the entire yie ield is to be given to 
party the musaqah is void.** The ali is have , a different vie’ 
Rushd states that a share can be stipt lated f or each part 
entire yield may be given to the wo ker. He admits, ho 

in this case it will amount to a gift ¢ and ¥ Bis be mu. 

made the same stipulation for qirdd, bute en he | 

This conforms with the definition of f mus ssaqan 
a. + | 
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18,2.5 ahkam (legal effects) of the contract 
and recorded earlier in this section. An obvious condition is that the E e.. fe dine to Malik it 
specified share should be a percentage of the undivided whole.* Musagar inding (lazim) CONUEACY; and aC COT ae 
may be ed.°3 Whatever work is required on the trees is the 
Conditions specific to work hability e worker, and whatever expenditure is required 1S to be 
borne br rees and thus to be shared by the parties in proportion 
The primary work in this contract is the watering of the trees, b their s.°4 If the trees do not produce anything then none of 
whether this is through wells or other means.*® As the entire work is the part entitled to anything in the shape of lost wages or rent. 
to be done by the worker, it is imperative that he be given complete WA nyo worker does not have the right to sub-let his tanancy to another, | 
access to the land and the trees.*” To this the Hanabalis add a host WH less 1), oy ner permits him.® 
of details like the tilling ot the land under the trees and taking care — In the case of a vitiated (fasid) contracts thelwaEleeiaiannnnas 
of the animals and. so on. be forced to perform the contract with work. The entire yield wil 
| belong ne owner and the worker will be entitled to reasonable eae 
Conditions specific to the duration of the contract and the wages. The wages will be given even if the trees p roduce = agi s 
Se wlike a valid contract.56 oes 


time for the conclusion of the contract 


Some jurists specify that the contract should be concluded before the 
18.2.6 Rescission of the contract 


fruit has begun to ripen, but others disagree.*? The reason is that the | 
labour of the worker has no role to play once the fruit has ripened 9 The ries are the same as thoes fe ‘ahaa ihe 


As for the duration of the contract, the jurists maintain that it this could be that the worker is a thief and so on. ee ntract is 
should not be uncertain.°? The Hanafis maintain that this is not rescinded due to the death of either par as int he case df aE ay 


necessary for the validity of the contract and would be construed to 
include the first fruit that is harvested. They base this on istihsan.” 


Conditions that render the contract void 


The major stipulations that render the contract void are the giving — 
of the entire yield to one party, or the stipulation of the share in 
known quantities, the stipulation of work for the owner of the trees, 
or the Hynes of transportation and storage after the division for 


the worker.°” 
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*7Al-Kasani, Bada’i‘ al-Sana’i‘, vol. 8, p. 3832. 
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“Ibn Rushd, Bidayat al-Mujtahid, vol. 2, p. 249. 
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and recorded earlier in this section. An obvious condition is that the 
specified share should be a percentage of the undivided whole.* 


Conditions specific to work 

The primary work in this contract is the watering of the trees 
whether this is through wells or other means.*° As the entire work is 
to be done by the worker, it is imperative that he be given complete 
access to the land and the trees.*’ To this the Hanabalis add a host 
of details like the tilling of the land under the trees and taking care 


of the animals and so on.*® 


Conditions specific to the duration of the contract and the 

time for the conclusion of the contract 

Some jurists specify that the contract should be concluded before the 

fruit has begun to ripen, but others disagree.*? The reason is that the 

labour of the worker has no role to play once the fruit has ripened. 
As for the duration of the contract, the jurists maintain that it 

should not be uncertain.°? The Hanafis maintain that this is not 


necessary for the validity of the contract and would be construed to 
include the first fruit that is harvested. They base this on istihsan.*! 


Conditions that render the contract void 


The major stipulations that render the contract void are the giving 
of the entire yield to one party, or the stipulation of the share in 
known quantities, the stipulation of work for the owner of the trees, 
or the stipulation of transportation and storage after the division for 


the worker.°” 
**Tbn Qudamah, al-Mughni, vol. 5, p. 395; al-Kasani, Bada‘ al-Sana’s‘, vol. 8 
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develop the two categories of partnerships. In this Part we Shall em- 


the demands of the present age. 
ve will begin this part with a brief discussion on what are the 
major issues facing the Muslim world in the field of business orga- 
nization. Some of these matters were considered in the introduction 
‘o this study, but there is a need to be more specific so that we may | 
be able to identify what can be discussed at present and what issues 
need to be dealt with in other more focused studies. ee ane 
lhe first chapter in this part will, therefore, be devote | to 
issues in the field of corporate law and finance. BP ae tS) OES 
rhe second chapter will deal with forms that do not 
need legal] personality. This is the area . eet 
nership law. The partnership law applied in P akistan, for ; EWS, ; . 
iS old; it needs to be revamped in any case. In the : i 
m this part, we will examine the partnership law applied in es 
and analyze some of the provisions of th sha 
study in the previous three 
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of small and medi ateed Siete ae 
e Muslim world. 

In this chapter, we shall list some of the issues that appear im- 
portant to us. All of these cannot be taken up in this study, but 
identifying the issues will help identify the fields of study that need 
to be developed if Islamization of banking and commercial law are to 
be undertaken seriously. Some of the fields of study envisaged pertain 
to law, while others involve finance as well as management. What- 
ever the field, it will always need nourishment from Islamic law. It 

is, therefore, felt that these fields be developed in accordance with 
some coherent plan. 

The fields to which this coherent plan should ultimately reach 

out are: Islamic corporate law including corporate governance and 
control; Islamic corporate finance and financial engineering; primary 
and secondary markets and securities regulation including issues like 
insider trading; and finally Islamic management techniques. Work 
on most of these fields cannot be undertaken unless certain basic 
issues are settled first. For example, how can we talk about corporate 
governance and control when we do not even understand how the 
basic relationships between the shareholders, the corporation, the 
board of directors, and the management are viewed by Islamic law. 
What precisely are the contracts with which such relationships are 
regulated? 
It is for this reason that a simple approach was adopted in this 
study. The fundamental principles of Islamic law were first identified. 
The application of these principles to the traditional law of business 
by the earlier jurists was studied. The knowledge gained has now 
placed us in a position to examine modern applications in the light 
of the same principles. Before we begin applying the principles of 
Islamic law to individual applications, there is a need to look at the 
total picture and to undertstand the nature of the whole project. It is 
only after some kind of consensus is developed on the issues that one 
can move further. The list that follows extends beyond some of the 
basic issues. The issues are listed under the following three headings: 
1) those that are specific to corporations; 2) those that are specific 
to partnerships; and 3) issues that are common to both. Out of these 
issues, those to be taken up in this study will then be identified. 
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19.1 Corporation Specific Issues 

| There are three major issues that need to be tackled under this head- 
ing. The first deals with the concept of the corporation. The second 
concer! anew model of the Islamic corporation. The third is the 
area of corporate governance and control. 
19.1.1 .e Concept of the Modern Corporation 
The cc . of the corporation, as stated above, has two aspects. The 
first deals with legal personality and whether it can be accomodated 
within Islamic law. The second aspect concerns the modern business 
corporation that has been constructed out of legal personality. Even 
if the concept of legal personality is acceptable, as many modern 
Muslim scholars are insisting, it does not mean that it gives a blan- | 
ket a) val to the modern business corporation. Does the manner in : 
whi h the modern corporation is implemented violate certain basic 
principles of Islamic commercial law? Gan the modern corpora mt } 
functio! even after accepting the prohibition of riba? Is the struc- ; { 
ture of the legal relationships between the shareholders, and between 
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the sec rities issued by the corporation, beginnin s with the orc alae 
shares, legal? These and other related questions are very important. 
All these have been considered in another study tentatively entitled 
Corporations and Islamic Law” that is beime” tae 


ously with the present study. 
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19.1.3. Corporate Governance and Control 


Corporate governance according to Islamic principles is a very im- 
portant area. It should be made to conform to Islamic principles, 
This cannot be done under the present model of the corporation, 


The attempt to extrapolate the rules of Islamic business organiza- 
tion from figh and to apply them to problems of corporate governance 
and control under the existing system is not only difficult, it is also 
futile. It is like transplanting organs from one being to a completely 
different being. The only way this can be done is by the creation of 
a new model of the business corporation that conforms with Islamic 
law. This new model has already been proposed, as stated above. 
Once the new model is implemented and the underlying relation- 
ships established in terms of Islamic law, this area should be dealt 


with exhaustively and comprehensively. 


19.2 Partnership Specific Issues 


The law of partnership studied in the preceding parts of this study 
shows that it is considerably developed and can serve modern needs. 
__ Nevertheless, there are two issues that need to be dealt with urgently, 
_ if Islamic law of partnerships is to function smoothly in the modern 

WC rid. The first concerns legal personality for a partnership, so that 
may become a going concern and avoid excessive transaction costs. 
he other issue deals with the limited partnership in which one or 
more partners may have limited liability, while sharing the profits of 
the partnership. These two issues are important, because these forms, 
if implemented, will facilitate financing of small businesses by banks. 
The acceptance of the concept of fictitious personality by Islamic law 
should apparently mean that there is no obstacle in assigning such 
personality to partnerships as well. Likewise, if limited liability can 
be managed for the shareholders of a corporation, then, why not for 
some of the partners too. We shall examine both issues in some detail 


in the last chapter and make proposals. 


19.3 Common Issues 


There are certain basic issues that concern 
corporations as 
partnerships. These are listed below: vel 
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| Limited Liability for Shareholders and Partners. The 
lem here is the creation of limited liability in the 


he principles of Islamic law. 


2. Riba-free Financing of Corporations and Partnerships. 
| he most important issue for Islamic banking. It is a 
issue and represents a real challenge for Islamic cor- 
finance. The present study is an attempt to clear the 
for the development of this field. Hopefully, this area will 
.ken up for consideration in the near future, 


}. Riba-free Capital Investments for Corporations and 
Partnerships. This is to be included im the study On Cor 
rate finance in the light of the principles of Islamic law. The 
nasis will be on using the funds obtamed through financing 


iawtul investments. 
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that they call mufawadah. Unfortunately, the Hanafi jurists just ac- 
knowledged this important form without going into its details. The 
analysis presented by the Hanbali jurists is also not adequate. The 
major difference between the Hanafi ‘inan with kafalah and modern 
law pertains to the concept of agency employed. The Hanafi school 
makes a distinction between the hukm and hugig of the contract, and 
then covers up the shortcomings through the contract of surety in- 
cluded in the partnership. Modern law achieves the same thing with 
the wider concept of agency. The Hanafi approach is more precise as 
far as legal analysis is concerned, however, it is not possible to change 
the existing law so as to make it conform completely with the Hanafi 
concepts as this will entail unnecessary hardship. It is, therefore, 
proposed to make a few suggestions for changes in the light of the 
general principles of Islamic business organization. The provisions to 
be amended would relate generally to the following points: 


1. The issues of daman, that is, liability for debts, especially in sit- 
uations where profits are being earned without a corresponding 
liability for loss, like the minor admitted to the benefits of the 
partnership and the transferee to whom a partner has assigned 


his interest. 


2. The issues of interest as in the case of a creditor entitled to 
share in the profits or other charges on which interest is due. 


3. The issues pertaining to wilayat al-istidanah. The concept of 
agency that governs this law is different from that applied by 
the Muslim jurists and would provide the same rules that are 
provided by the contract of surety (kafalah) under Islamic law, 
yet the issue or buying on credit and of raising debts should 


be clarified within the law and should not be implied. It will 


serve no useful purpose to suggest that the distinction between 


the hukm of the contract and its hugtq be inserted into the 
existing law. In fact, it may prove to be detrimental as the law 


in countries like Pakistan has now been practiced for a Ic dong 


time on the basis of the Western concept of agency. Further, 1 
the purpose is being achieved by this law and there is no 
with the major provisions of Islamic law, it would | be | 
to leave it undisturbed. The Hanafite distinction bet 
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lows. only the relevant provisions of the Pakistani law 


n reproduced. 
| Definition of “partnership”, “partner”, “firm”, and “firm name — 
stnership” is the relation between persons who have agreed to share the 
f a business carried on by all or any of them acting for all. 
yho have entered into partnership with one another are called 


ly “partners” and collectively “a firm”, and the name under which 


ness is carried on is called the “firm name’. 

Comment: The definition of a partnership is correct accord- 
‘slamic law. As pointed out in this study, the emphasis in 
‘aw is also on the relationship established between the part- 
ais relationship is judged through the contracts of nan and 
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worker are re-employed in the partnership, he may be admitted to 
the partnership on the basis of such a contribution; Islamic law does 


the same. 


5. Partnership not created by status.—The relation of partnership arises 
from contract and not from status; 

and in particular, the members of a Hindu undivided family carrying on a 
family business as such, or a Burmese Buddhist husband and wife carrying on 
business as such are not partners in such business. 


Comment: The Mayjallah states in §1398 that where some part- 
ners are dependent upon other partners, like a son being dependent 
upon his father, the partnership is not acknowledged by Islamic law, 
even when there is a contract between the partners. Perhaps, the re- 
lationship between a father and a son can be justified on the basis of 
the tradition: “You and your wealth are for your father.” A husband 
and wife, however, are treated as independent persons in Islamic law. 
A partnership between them should be acceptable, when there is a 
contract, and even tax considerations should not be able to set aside 
such a relationship. 

6. Mode of determining existence of partnership.—ln determining 


whether a group of persons is or is not a firm, or whether a person Is or Is 
_ not a partner in a firm, regard shall be had to the real relation between the 


Parties, as shown by all relevant facts taken together. 

Explanation 1.—The sharing of profits or of gross returns arising from 
_ property by persons holding a joint or common interest in that property does 

not of itself make such persons partners. 


Comment: The term sharikah can be used for such an arrange- 
ment, but it will be called sharikat al-milk co-ownership that may 
be giving rise to profits. The term sharikat al-‘agd or contractual 
partnership cannot be used here. For a partnership to exist under 


Islamic law it has to be the result of a contract. 

Explanation 2.—The receipt by a person of a share of the profits of a 
business, or of a payment contingent upon the earning of profits or varying 
with the profits earned by a business, does not of itself make him a partner 
with the persons carrying on the business; 

and, in particular, the receipt of such share of payment— 


(a) by a lender of money to persons engaged or about to engage i in any 
business, 


Proposal: There is no doubt that such an arrangement cannot 
be called a sharikah in Islamic law. The problem in such an arrange- 
ment is that the relationship is unlawful according to Islamic law. It 
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principle of prohibition of riba, because it amounts to an 

f currency for currency with an excess.” 
lieved that the relationship conceived in this provision has 
Jarities with, and could be a prototype for, the ordinary 
ne corporation. The reader is expected to reflect upon this 
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worker are re-employed in the partnership, he may be admitted to 
the partnership on the basis of such a contribution; Islamic law does 


the same. 


5. Partnership not created by status.—The relation of partnership arises 


from contract and not from status; 
and in particular, the members of a Hindu undivided family carrying on a 


family business as such, or a Burmese Buddhist husband and wife carrying on 
business as such are not partners in such business. 

Comment: The Majallah states in §1398 that where some part- 
ners are dependent upon other partners, like a son being dependent 
upon his father, the partnership is not acknowledged by Islamic law, 
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and financial institutions. Some such forms, based on Islamic law, 
are being proposed in the next chapter. ‘The main idea in such pro- 
posals is to permit the creation of limited partnerships as well as 
partnerships that have legal personality. The Companies Ordinance, 
1984 envisages such an arrangement, but for companies alone.° 

7. Partnership at will.—Where no provision is made by contract between 
partners for the duration of their partnership, or for the determination of their 
partnership, the partnership is “partnership at will”. 


Comment: This conforms with the provision of Islamic law that 
the contract of partnership is ghayr lazim. 

8. Particular partnership.—A person may become a partner with another 
person in particular adventures or undertakings. 


Comment: This type of partnership is called sharikah khassah 
in Islamic law, as against the sharikah ‘ammah or general partner- 
ship, which is formed to deal in all kinds of goods and trade. This 
classification is also linked to general and special agency. 


9. General duties of partners.—Partners are bound to carry on the busi- 
ness of the firm to the greatest common advantage, to be just and faithful 
to each other, and to render true accounts and full information of all things 


_ affecting the firm to any partner or his legal representative. 


_ Comment: The contract of amanah underlying all Islamic part- 
 nerships governs the fiduciary relationship between the partners. 

10. Duty to indemnify for loss caused by fraud.—Every partner shall 
indemnify the firm of any loss caused to it by his fraud in the conduct of the 


business of the firm. 
Comment: The provisions of ta ‘addi, negligence, and ghasb may 


govern this provision. 

11. Determination of rights and duties of partners by contract between 
partners.—(1) Subject to the provisions of this Act, the mutual rights and du- 
ties of the partners of a firm may be determined by contract between partners, 
and such contract may be express or may be implied by a course of dealing. 

Such contract may be varied by consent of all the partners, and such 
consent may be express or may be implied by a course of dealing. 


Comment: The contract may be varied and the duties and pow- 
ers of partners may be changed by granting general or Ce agency 


*See sections 111 and 112 of the Companies Ordinance, 1984. These sections 
have been reproduced in the next chapter. , 


\e BUSINESS ORGANIZATION 309 


The Shafi‘T and Hanbali jurists provide for the termi- 
acy of one partner so as to prevent him for acting on 
partnership. This arrangement permits him to act to 

f his own share. This provision of Islamic law is rejected, 
5, by the Hanafis as it leads to the dissolution of the 
Authority to buy on credit: It should be clearly stated under 
this section that each partner conducting business on behalf of the 
partn has the right to buy on credit to the extent of the cap- 
tal lirm, and any credit purchase beyond that needs special 
juthority from all the partners (wilayat al-istidanah). This problem 
will | oved if the contract of surety (kafalah) is specifically intro- 
juced into the partnership, although the Western concept of agency 
that rns this partnership law achieves the same result. The issue, 
however shoul be clarified in the law. The authority of istidanah 
may | be deemed to be implied by the partnership contract and 
ma) estricted specifically by the partners or it may not be i eae 
cludi he implied contract and be spelled out specifically. Islamic Tas 
aw prelers the latter. af Local aes iP aT 
(2 reements in restraint of trade. Notwithstanding anyt ain eon 
tained in section 27 of the Contract Act, 1872, such ¢ ra 
that a partner shall not carry on any business other than 
nN iS a partner. : 
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Comment: This provision is supporteele 1 1e vectenh es UNC 
lying the Hanafi 1 partnership concluded as mt fawagals h. For the 2 de 
reler to the chapter on mufawadah, accordir ing to the Han afis, in this 
study. a a 

12. The conduct of the business. —Sub ject to contract be 
partners— oP as 

‘a) every partner has a right to take partir tthe ¢ condu 


shi! r os" 
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of the business; 
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(c) any difference arising as to ordinary matters connected with the business 
may be decided by a majority of partners, and every partner shall have 
the right to express his opinion before the matter is decided, but no 


change may be made in the nature of the business without the consent 
of all the partners; and 


(d) every partner has a right to have access to and to inspect and copy any 
of the books of the firm. 


13. Mutual rights and liabilities —Subject to contract between the 
partners— 


(a) a partner is not entitled to receive remuneration for taking part in the 
conduct of the business; 


Comment: This may be changed by agreement and additional 
profits provided for work or remuneration paid. 


(b) the partners are entitled to share equally in the profits earned, and shall 
contribute equally to the losses sustained by the firm; 


Comment: This provision states the presumption that prof- 
its are divisible and losses apportioned in equal shares. It may be 
changed by express agreement. Contribution to losses, however, is 
linked to the ratio of profits: if profits are being shared equally losses 
vill be borne equally. It is also possible under the law to excuse a 

artner from bearing any loss. 
Proposal: It is proposed that to give effect to the Islamic princi- 

ple of liability (daman) in the context of this Act, it should be stated 
that each partner will be liable for contributing to losses and entitle- 
ment to profit will be based on such liability for loss, irrespective of 
the contribution made to the capital of the firm. Actually, the liabil- 
ity to bear loss should be the basic criterion for determining whether 
a person is a partner in a firm. ay 


(c) where a partner is entitled to interest on capital subscribed by him, such 
interest shall be payable only out of profits; aN ay 


Proposal: This provision is unlawful according to Islamic law 
and should be repealed. It is null and void according to the principles 
of the prohibition of riba. See 


De. 


(d) a partner making, for the purposes of the business, any Ba es 


ent or 

advance beyond the amount of capital he has agreed to subscribe is 

entitled to interest thereon at th i anne 
€ rate of six per cent. per annum, | 
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Prop ild be repealed on the same erounds as above. 
: 4 payment on behalf of the partnership such a 
acluded in the capital of the partnership in return 


ndemnify a partner in respect of payments made and 
irred by him— 


rdinary and proper conduct of the business, and ; : 
ng such act, in an emergency, for the purpose of protect- a Bars * 
. ¢ 


—~ ; . 7 ~ : rc - sia 
ce, in his own case, under similar circumstances; and } Svs yeas 


shall indemnify the firm for any loss caused to it by his wilful oy 
n the conduct of the business of the firm. eo pce 


14 roperty of the firm.—Subject to contract bet een the part- 
ners, | erty of the firm includes all property and rights and interests in 
proper zinally brought into the stock of the firm, or acquired, by purchase 


by Or for the firm or for the purposes and in’ the course 
ne tirm, and includes also the goodwill of the business. ; 
the contrary intention appears, property and ights and int 
property acquired with money belonging to the firm are deemed to 
acquired for the firm. a 


Comment: This provision may clash with the provisions of 
lamic law about ikhtilat. Modern transact: ons have becor 
complex and the rules of tkhtilat cannot be follo ed. [kht 
be assumed to have taken place throu sht the cont 
major purpose of ikhtilat is to create co-ownership and 
mine the extent of liability for losses or debts. Phis is ack 
express statement about lability for Io ss as ind 
the exclusion of tkhtilat, this section may belsa 
with the provisions of Islamic law ns . 

According to Islamic law, the propert; 0 
ownership among the partners a r ¢ that is wl 
ol daman. a 

15. Application of the prope ty of th e firtt 
the partners, the property Of 1 ‘firm shall t 
exclusively for the purposes OF te busine 

Comment: Same as a DOVE: 


16. Personal profits L 


nal 


the partners, eet 
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(a) if a partner derives any profit for himself from the any transaction of the 
firm, or from the use of the property or business connection of the firm 
or the firm name, he shall account for that profit and pay it to the firm: 


Comment: This is supported by the principles underlying the 
Hanafi mufawadah. See the chapter on mufawadah for the details. 


(b) if a partner carries on any business of the same nature as and competing 
with that of the firm, he shall account for and pay to the firm all profits 
made by him in that business. 


Comment: This too is required by the contract of mufawadah 
and has been explained under that contract. 


18. Partner to be agent of the firm.—Subject to the provisions of this 
Act, a partner is the agent of the firm for the purposes of the business of the 


firm. 

Comment: This is the same as the Islamic forms of partnership. 
Islamic law also provides for the insertion of the contract of surety 
into the partnership, but this is mainly due to the narrower concept 
of agency in Hanafi law as well as the distinction made between 


| ‘the hukm of the contract and its hugug. As indicated in the earlier 


pters, Islamic law is much more precise on this issue than modern 
aw, but the modern concept of agency may be permitted to continue 
as the people are used to it. It is only in some new forms that the 
Hanafi provisions may have to be introduced. 

25. Liability of a partner for acts of the firm.—Every partner is liable, 
jointly with all other partners and also severally, for all acts of the firm done 


while he is a partner. 

Comment: Islamic law provides for unlimited liability in both 
forms, that is, joint and several. Pakistani law differs from British 
and American law on this point where liability is joint and not sev- 
eral. The main idea in these systems is that the collective assets of 
the firm must first be exhausted before partners are involved indi- 
vidually. Islamic law creates joint liability through the contract of 
kafalah and not agency, unlike the existing law. Liability through 
wakalah is several and that too for the managing partner or the 
partner undertaking the transactions. iets 

26. Liability of the firm for wrongful acts of a partner.—Where by 
ae oes act or omission of a partner acting in the ordinary course of the 
, Or with the authority of his partners, loss or injury is caused 
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[SLAM 
, any t ity, or any penalty is incurred, the firm is liable therefor to the 
came ext , the partner 


Comment: This too 1s supported in Islamic law through the 


. surety rather than agency. 
27. Liability of firm for misapplication by partners.—Where— 


‘tner acting within his apparent authority receives money or property 
third party and misapplies it, or —— 


7 gee 
1 in the course of its business receives money or prope ty from 


1 third party and the money or property is misapplied by any of t is rear 
tners while it is in the custody of the firm, ee, (ani 
a A va ‘aes 
Pa? = >> 2 98 ae 


the firm is liable to make good the loss. a 


met © 


. : | Betti ae ' 
Comment: This too is supported in Islamic law irough the 
~ : Teer er =, 
contract of surety rather than agency. ig ¥ aa. 7 
| ba | 
2¥. Rights of transferee Sale _Ay pee 
of a partner Ss interest {1 4 , Uell> ~ r by a 


partner of his interest in the firm. either absolute or by mc tage, or by the 

ee > ae F pened wu 4 — es J Net “4 delle 

creation by him of a charge on such interest, does note itle the transferee 
7 — 


during the continuance of the firm, to interfere in the conduct of the busines 
or to require accounts, Or to inspect the books of he firm, but entitles the 
transteree Only to receive the share of profits of the transfering partner and 


the transferee shall accept the account of profits agreed to by the partners: 
(>) : - : ae pela a fhe man tn Renken he 
\2) If the firm is dissolved or if the transferring partner ceases to 


’ -_ 
> ee > eer 


partner, the transferee is entitled as against the remaining partn: 
ne remaining pa 
the share of the assets of the firm to which e transferring partner is entitlec 


and, for the purpose of ascertaining that sha e, to an account as from t 
of the dissolution. = 


Comment: This provision should be exam ned i 
the provisions for daman, that is, yhether the trans 
to the profits of the firm without offering any k 
the transferring partner does not cease to) be 
offering daman. This arre agement should t 
the partner transferring his ir erest and the 
should have nothing to do w th the transier 
30. Minors admitted to the benefits of t 
who is a minor according to the law Whats vt 
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(3) Such minor's share is liable for the acts of the firm, but the minor is 
not personally liable for any such act. 


Proposal: This provision is unlawful according to Islamic law, 
because it violates the principle of al-kharaju bi al-daman. The minor 
is enjoying the profits of the firm while he is not fully liable for its 
debts. The provision should be repealed and replaced with Islamic 
provisions that permit the authorized minor to enter into a partner- 
ship with the consent of the wali, and become liable as a full partner. 
For the details see §10.9 in this study. 


36. Rights of outgoing partner to carry on competing business.—(1) 
An outgoing partner may carry on a business competing with that of the firm 


and he may advertise such business, but, subject to contract to the contrary, 
he may not— 


(a) use the firm name, 
(b) represent himself as carrying on the business of the firm, or 


(c) solicit the custom of persons who were dealing with the firm before he 
ceased to be a partner. 


(2) Agreements in restraint of trade.—A partner may make an agree- 
ment with his partners that on ceasing to be a partner he will not carry on any 
business similar to that of the firm within a specified period or within speci- 
ed local limits; and, notwithstanding anything contained in section 27 of the 
Contract Act, 1872, such agreement shall be valid if the restrictions pet 
re reasonable. 


Comment: This provision is unlawful according to Islamic law 
as it attempts to restrict the legal capacity of a person, however, 
further research is needed on the issue. : 


54. Agreements in restraint of trade.—Partners may, upon or in antici- 
pation of the dissolution of the firm, make an agreement that some or all of 
them will not carry on a business similar to that of the firm within a specified 
period or within specified local limits: and notwithstanding anything contained 


in Section 27 of the Contract Act, 1872, such agreement shall be valid if the 
restrictions imposed are reasonable. 


Comment: See comments under section 36(2). 
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The existing law of partnership in Pakistan, as ae 
chapter, does not acknowledge the entity concep for pa 

In other words, a partnership is not assigned leg: al persc mnality. Al 
though a partnership may sue and be sued 1 in its own name after 
the registeration formalities, it is not a legal | person. Partners! p 
have | 


been assigned legal personality by some - al as stems. 
Unite d States, after a long debate stretching ov 
form Partnership Act has now acknowled x ed d the entit ¢ 
partnerships and it is expected that maya will adopt its 
mendations. In Britain, and hence in Pakistan, the thinking appear 
to be that there is no need to assign pel ors onality fpicarteahe 
when private companies can be formec und de r CO} mpan law 
>, however, some advantages in é ssi igning leg 
ners! lps, besides making this les | for “m in expensi 
businessman. As there appears to a 10 reason why le 
cannot be assigned to partnerships, while 
ity for the partners, the moder n tre nd i: 
to the partnership by its mere forma tion 
Another feature in which the Pakistani la 
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should also be assigned to partnerships. In addition to this, the lim- 
ited partnership should be acknowledged by the Partnership Act or 
a new law should be framed for this. A combination of legal person- 
ality and the limited partnership, it is believed, will go a long way 
in promoting the Islamic forms of financing for small as well as large 
businesses by Islamic banks and financial institutions. 

We will briefly examine the issue of corporate personality as it 
is viewed in Islamic law and then describe the nature of the limited 
partnership. A proposal will then be made about the form in which 


a limited partnership may be accepted in Islamic law. 


21.1 Corporate Personality and Islamic Law 


There has been a prolonged debtate about the existence of the con- 
cept of a fictitious person (shakhstyah i%tbariyah) in Islamic law. 
Most modern scholars insist that this concept was known to Islamic 
law, while some are doubtful whether Islamic law was aware of this 
concept. The truth is that the earlier Muslim jurists were fully aware 
of the concept, but they rejected it for the system they were dealing 
with. This does not mean that the concept cannot be accepted in 
lamic law. We have analyzed the issue at great length in our study 
Corporations and Islamic Law and shown how, and with what 
ditions, this concept may be accepted. 

_ Accepting corporate personality within the fold of Islamic law 
- does not mean that all institutions based on this concept automat- 
ically become legal. The implementation of the concept in different 
forms needs separate analysis. A model of the business corporation 
has been presented in the above mentioned study where the man- 
ner in which the business corporation should be implemented has 
been discussed at length. Such an implementation needs some mi- 
nor changes to the existing structure of the business corporation, 
but these changes will enable the corporation to issue securities that 
are free from riba, and it will also meet most of the requirements 
of the general principles of the Islamic law of business organization. 
A similar model will be implemented in this chapter for the limited 


partnership. 
The following conclusion was drawn, after a detailed analysis, 


in the study on corporations about the acceptance of the cy at 


personilality: 
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should also be assigned to partnerships. In addition to this, the lim- 
ited partnership should be acknowledged by the Partnenitn Act or 
a new law should be framed for this. A combination of legal person- 
ality and the limited partnership, it is believed, will go a long way 
in promoting the Islamic forms of financing for small as well as large 
businesses by Islamic banks and financial institutions. 

We will briefly examine the issue of corporate personality as it 
is viewed in Islamic law and then describe the nature of the limited 
partnership. A proposal will then be made about the form in which 
a limited partnership may be accepted in Islamic law. 


21.1 Corporate Personality and Islamic Law 


There has been a prolonged debtate about the existence of the con- 
cept of a fictitious person (shakhsiyah 1‘ttbartyah) in Islamic law. 
Most modern scholars insist that this concept was known to Islamic 
law, while some are doubtful whether Islamic law was aware of this 
concept. The truth is that the earlier Muslim jurists were fully aware 
of the concept, but they rejected it for the system they were dealing 
with. This does not mean that the concept cannot be accepted in 
Islamic law. We have analyzed the issue at great length in our study 
n Corporations and Islamic Law and shown how, and with what 
sonditions, this concept may be accepted. 

- Accepting corporate personality within the fold of Islamic law 
‘does not mean that all institutions based on this concept automat- 
ically become legal. The implementation of the concept in different 
forms needs separate analysis. A model of the business corporation 
has been presented in the above mentioned study where the man- 
ner in which the business corporation should be implemented has 
been discussed at length. Such an implementation needs some mi- 
nor changes to the existing structure of the business corporation, 
but these changes will enable the corporation to issue securities that 
are free from riba, and it will also meet most of the requirements 
of the general principles of the Islamic law of business organization. 
A similar model will be implemented in this chapter for the limited 


partnership. 
The following conclusion was drawn, after a detailed analysis, 


in the study on corporations about the acceptance of the corporate 


personlality: 
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That no religious duties will be expected of a fic 
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will not be subject to the khitab of ‘tbadat, and will 
not be liable for any religious duty or obligation that 
may flow from it. Thus, it will have no liability for 
zakat, for sadagah or for any other religious task.! 
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The main idea is that corporate personality, around which the 
modern world is organized, may be accepted as Islamic with certain 
conditions and then utilized to implement different models of busi- 
ness enterprise. The Islamic model of the corporation has already 


been discussed elsewhere and the model of the limited partnership is 
discussed in this chapter. 


21.2 The Nature of the Limited Partnership 


The limited partnership may be considered to be the exact opposite 
of the Islamic contract of mudarabah. In mudarabah, it is the investor 
who has unlimited liability and bears the risk of business, but in the 
limited partnership the investor’s risk is limited to the extent of his 


share. In other respects, the position of the investor may be similar. — 


For example, in both forms the investor does not interfere in the 
management of the firm. 

The limited partnership was called commenda, or the partner- 
ship en commandite in France. 2 “A limited partnership is a form of 
business organization, having any variety of activities and business 
objectives, which is made up of a general partner who organizes and 

_ manages the partnership and its operations, and limited partners 
who contribute capital, having limited liability, and assume no ac- 
ve role in day-to-day business affairs.”’ The limited partnership i is, 
erefore, a combination of: 


1. one or more partners whose liability for the debts and al ontee 
tions of the firm is unlimited, and SS gis, 

2. one or more partners whose liability for ict debts and oblign 
tions is limited in amount, and 


a i m 


a? a 
~ 
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3. the right to take part in the management of the affairs of the 


firm is confined to the partner or partners with unlimited lia- 
bility.4 


This form of partnership was first regulated in ‘ is 
while in England it was introduced with the Limited Partnershiy 


Partnership 
Act, 1907. In the United States, the limited partoeraliig exists ii 


i 


mas 


*Lindley, The Law of Partnership, p. 799. 
3 Finance and Investment Handbook 


(New York: Barrons. 1 
‘Lindley, The Law of Partnership, , 995) p. 


p. 799. 
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a] most jurisdiction, having been introduced by France in the 

wy | jisiana when it was under French control. 

tr nited States today, limited partnerships or LPs as they 

are Ca ay be both public and private. Some are even listed on 

the s xchange. From the investors point of view, the biggest 

draw! f the limited partnership has been the lack of liquidity. 
\980s, inspired by the tax reform, some sponsors began 
ograms featuring depository receipts, which represent 

unit interests and can be traded in the open marketplace, Liquidity 

s way is a feature of master limited partnerships, which 

was a mid-1980s innovation.” The main advantage of limited part- 
ships has been that financial and tax events flow directly to the 

stor. Starting in 1998, however, these partnerships will be taxable — 
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21.3 Designing the Islamic wimnitess Paxtnersiy 


in the chapter on muda@rabah, we have indicated 1 some of the e problems 
. aa 

that arise in the traditional foe In the nex xt chapter, we will take up 
the analysis of its modern form. The conclusi ion is tha oe contré 2 
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form of the limited partnership proposed here may be considered as 
something that falls midway between the traditional partnership and 
the modern corporation. The basic structure proposed here follows a 


pattern similar to the model of the Islamic corporation proposed in 
another study. 


21.3.1 The guiding principles for the new Islamic limited 
partership 


The structure of the limited parternship proposed will attempt to 
meet the following goals: 


e It will attempt to maintain the principle of al-kharaju bi al- 
daman and all its requirements. 


e It will attempt to uphold the principle of prohibition of riba and 
ensure that no transaction undertaken by the limited partner- 
ship can be suspected of bearing riba in any form. 


e The new form will attempt to preserve the corollaries of these 
two principles in terms of ownership of the assets of the business 
by the partners with unlimited liability along with the creation 
of daman (liability) through ownership and other means. 


e It will attempt to affirm each relationship of a partner with 
- the partnership in terms of some basic contract like wakalah, 
kafalah, ijarah and amanah so that the principles of Islamic 
law can be applied in a clean and obvious manner. | 


The same or similar rules were adopted for the new Islamic model 
of the corporation with limited liability for its members. 


21.3.2 The foundations on which the limited partnership 
is erected 


The following assumptions are made: 


1. Legal personality.—The limited partnership will be a1 egal 
person created by the agreement of the partners. = — 


2. Wakalah and kafalah not sharikah to be the 
the participation of the workin 
The relationship of the workin 
liability, with the partnership wi 


g or general partners.— 
& partners, having malin hited 
ll be based either on the Hanafi “ i 
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concept of wakalah along with kafalah or simply on the mod- 

ern concept of agency. In other words, the partnership will be 
vent of the partners with unlimited liability. The concept 
haring of profits will be avoided here as the entire residual 

profits will be passed on to the working partners in proportion 
heir shares. 


3. The limited partners will enter into a simple sharikat 
al-‘ina@n with the partnership and this will be based on ~ | 
the Hanafite form of wakalah.— The contract of wakalah 
ipplied will be based on the Hanafite view so that a distinction 
oetween the hukm or a contract and its hugiig is maintained.’ 7 
vhe sharikah will be formed between the partnership and the 
imited partner and the partnership will be acting as the agent = 

‘ the general partners in this sharikah. ri mee a 


4, Dual Ownership of Capital and Asse .—The cap tal ; 
ssets of the partnership will belong to the genera | and limited 
partners and will be held in the form of a eoownership, The 
partnership as a legal person will hold these assets on behalf 
of all the partners with full right of dis 5c sal. This will create a 


ind of dual ownership, and may require ijtithad for approval. 


Yao 


0. Sale of shares by the partners.— ‘he yeneral partners will 
not _be permitted to sell their shares without the permission 
of the other general partners. As compared to this, the lin 


ted partners may divide their investment into smaller uni 
and dispose of their shares to any outsider. In other words, sé 
curitization of the investment of the limited partners wi 
permitted. ep 
6. Istidanah and liability of sharehol ders 
partners may grant the authority of raising credi 
limits of the invested capital (wilyat al-istidanah) to 
nership. As a result of , they will have unlim 
The unlimited liability will arise through the modern cc 
of agency, or through the contract of Kajatah, ut the 4 
concept of agency is adc ted even for these partners. f 
ited partners, on the other hand, wil! deny such a 
the parntnership on the assumption that t 


—_ 


’This form of waka ees 
the law of busimess OFBS = 


- 
r ee 
‘Cs? a 
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will always have limited liability even if the partnership does 
exercise such authority. In practice, however, the need to raise 
credit beyond the limits of the invested capital may never arise, 
because of the structure proposed here. The determination of 
the limit for isttdanah will be tied to the net assets of the part- 
nership at any one time and not to the capital contributed. 


7. Entitlement to profit.—The limited partners will share the 
profit with the partnership according to the terms of the ‘inan 
partnership concluded. After settling the accounts of the lim- 
ited partners, the general partners will share the entire profit 
earned by the partnership in proportion to their shares. 


8. Creditors and third parties will be able to sue the gen- 
eral partners.—As the general partners will be the principlals 
of the partnership on the basis of the modern concept of agency, 
third parties will be able to sue them for the debts of the part- 
nership either jointly or severally along with the partnership. 
Third parties will not be able to sue the limited partners, be- 
cuase the hugiq of each contract will revert to the agent, on 
the basis of the Hanafi form of wakalah, and this is the concept 
of agency on which their relationship will be based. 


The partnership will rasise money from the financial institu- 
tions by making them limited partners. As indicated above, 
this relationship will be based on the simple Hanafi ‘inan, 
with a distincition made between the huguq and the hukm of 
contracts. This arrangement through the concept of dual own- 
ership will make the financial institutions owners of the assets 
of the partnership and thus avoid the cost of mortgages and 
trust deeds, but this may be possible if desired. 


10. Priority of claims for limited partners at the time 
of dissolution.—In their claims against the partnership, the 
‘nan investors will have top priority after those who have given 
trade credit to the corporation. The limited partners will have 
priority over the general partners, because the partnership will 


primarily be the agent of the shareholders and will be doing 
business for them. 


In the design of the new model of the Islamic limited partnership, 
it would be appropriate to take into account the different ways in 


9 Banks and financial institutions will be limited partners— _ 
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imited partnership has been implemented. Of particular 
uld be the Uniform Partnership Act that has proposed 
rms of partnership based on the entity concept. 


in Identical Provision in the Company Law 


panies Ordinance, 1984 provides for a form that is almost 
| to a limited partnership proposed above. Sections 11] and 


t the Ordinance provide as follows: 


Limited company may have directors with unlimited 
ibility.—{1) In a limited company, the liability of the dic 


ectors or of any director may, if so provided by the memo- 


andum, be unlimited. 


2) In a limited company in which the liability of any direc- 


tor Is unlimited the directors of the company, if any, and the 
member who proposes a person for election or appointment 
to the office of director, shall add to that proposal a state- 


ment that the liability of the person holding that office will 
de unlimited and the promoters and officers of the company, 
or one of them, shall, before that person accepts the office 
or acts therein, give him notice in writing that his liabi ty 
will be unlimited! nS ee g 


ar 4 7. 


(3) If any director or proposer makes default in ; di rachis ade ’ 
a statement, or if any promoter or officer t econ yany 
makes default in giving such a notice, he shall be liable tc 
a fine which may extent to two thousand rupees and shall 
also be liable for any damage which the person so electe 
Or appointed may sustain from the default, but the liabi 
of the person elected or appointed shall not be affected 
the default. he 

112. Special resolution of limited company ™ 

bility of directors unlimited.{1 ) A limite dc ampaltys,t 


my : 


authorised by its articles, may, by pecial re 
memorandum so as to render unlimite ; 
directors or of any director. 
(2) Upon the passing of any such Spe jal 
visions thereof shall be as va dies f they I 
contained in the memora dum: 
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Provided that an alteration of the memorandum making the 
liability of any of the directors unlimited shall not apply, 
without his consent, to a director who was holding the office 
from before the date of the alteration, until the expiry of the 
term for which he was holding office on that date. Select Bibliography 
Apparently, this provision achieves what has been proposed 
above, especially with the granting of personality to limited part- 
nerships. Yet, there are some differences. These are as follows: 


d Sulayman ibn al-Ashath al-Sijistamt (817 or 16-889)55 
Abu Dawud. ‘lrans. Ahmad Hasan. 3 vols. Lahore, 1984. 


\li ‘Abd Allah. al-Shakhstyah al-I‘tibariyah fi al Figh a ee | i : 


. Khartoum, n.d. y i 


1. There are some objections to the form of companies found in 
the existing law. These have been discussed in a separate study 


on Corporations and Islamic Law. The form of the limited part- ; ‘Ali al-Khafif. al-Sharikat ft al-Figh al-Islam. Cairo, nd. = 
nership p dy septs ME a pees EEO wm Ans ir Wilham R. Principles of the English hae of Contra tract. : 
conforms with the provisions 0 3 2th ed. London: ELBS & Oxford University Pre ass, 1967. 

2. In the form of a limited company with unlimited liability fOP Bahr al-‘Ulam, Muhammad ‘Abd al‘Ah ibn Niza a I n al-Din? Muhan 
some directors, there will be some directors who have limited id al- Ansari al-Lakhnawi (d. 1180 /1766). Fa a oat 
liability and yet they are participating in the management of irh Musallam al-Thubut on the marge nol ‘AL Ghazali. Al- 
the company. In the limited partnership, on the nt b hand, all lustasfa min ‘Ilm al-Usil. 2 vols. Cairo, 1324 
members or investors with limited liability will not be partici: _ a : 

| Al-B ‘1, Mansur ibn Yunus ibn Salah al-Dme Aashehar 
t of the business. ni) 7 salah al-Din. Kashshaf 
pating in the management o an Matn al-Iqna‘. Cairo, 1968. 

_ The formation of a company is cumbersome andyentallsse pa ons. Finance and Investment Handbook . New York: Barre 

penses that may not be suitable for small business. 1 1995. 4s £ 


A higher standard of documentation is required of a company Buchanan, N. S. The Economics of Corporate Enter 


that may not be expected of a limited partnership, depending Commission of Ottoman Jurists (1867-1 17). Majalla 
on the law that may be made. ‘Adliyah. Constantinople, 1305 . Al H. 

5. A company will be subjected to more taxes as compared toa @ (Commission of Sultan Muhiy al-D in Awrar 
partnership for which the income may be divided among the 1 1707). al-Fatawa al- ‘Alamgiriyé yah. 6 vol 
partners before it is taxed. | ; -Dabisi, Abu Zayd ‘Ubayd / Allah ib 

Having said this, it must be acknowledged that both forms com- _ Ta’sts al-Nazar. Cairo, n.d. 1 3. Fo to 

| fi Usal. 80-87 with commer ats by al-N 


bined may beable to provide great flexibility for the entrpreneur as 
well as the financial institutions financing the business. The form of Al-Dastqi, Muhammad ibn A | 1ma d ibr 
the companies, of course, needs to be reexamined and amended in Sharh al-Kabtr li-Ab cat Bate r | 
the light of Islamic law, and this has already been proposed i inthe Mukhtasar al-Khalit. iro: Is 
independent study mentioned earlier. 1931-34. a 


Py ab! : ¢ 
sprudence. Londor 
Dias, R. W. M. Jurtsprudentes 
ald si | 
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Glossary | 


‘abd ma’dhun 1s 4 slave who has been authorised 


le business on his behalf. 


o- servant; 


iqbd slave; 
hig master tO hand 


by 
gbdan see shartkat al-‘abdan. 
‘ghd. covenant, here it iS used in the context of dhimmah (personal- 
jty), which ‘< considered by the jurists a covenant with the Creator. 
shkam: Plural of hukm (rule); the ahkam of a contract (legal ef 
fects) as distinguished from its hugugq (rights of performance of 
tween the two. 


‘he contract )—the Hanafis make a distinction be 


ahliyah: Legal capacity. 


shliyat al-ada : Legal capacity for exec 
ty for the acquisition of 


ution. 
shliyat al-wujub: Legal capacl rights and obli- 


gations. 


ajanib: plural of ajynabt (stranger); those who are not cs 
property. Be 
ajal: period; duration for which delivery is delayes=—— 
hl ‘ 
ajnabt: stranger, See ajanib. 4g op =e 7 erry y Soe 


ajr al-mithl: reasonable wages; wages to which @ Pi ae 
nti ee nt ela 
entitled under normal circumstances, © ag 2s paid t0 pease 


a fasid mudarabah. 4s as 
! ; Se a nar : ,ersip ue” 


| > ee 


a‘mal: plural of amal (work) that iS uired 17 ra 
the basis of which a partnership is forme™ 


ntract of amanah g! as rise tO © 


— 


amanah: trust; the co 


ships and duties. Waa yas' 


‘amal: work; conduct. 


amin: trustee; see amanah. 


omwil: plural of mal (wealth); WSS 


in a partnership. 
eement; contract. Bey 


( 

aqd: a es: 
er hg hal - iS terme. 
a contract u 4 ‘ —_ 
. ce ‘ya 


‘aqgd ghayr lazim: 


> 
=~ 
4 


. . = a pias ae 
parties, like partnership: ae 
ge zi 
2. io 
i 
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‘aql: reason; fourth interest secured by the shari‘ah and recognized as 
a purpose of the law; the existence of ‘agl is an essential condition 
for ahliyat al-ada’ 


‘ard: land; according to most jurists land is not eligible for enti- 
tlement to profit as compared to other things that are: wealth, 
labour, credit-worthiness (daman al-thaman). 


arkan: The elements or essential ingredients of an act, without which 
the act is not legally valid. 


arsh: compensation for injury caused. 


asl: origin; root; foundation; source of law; established case that 
forms the basis of the extension of the hukm in qiydas (analogy); a 
principle of law; principal amount in a debt; see ra’s al-mal. 


athman mutlagah: absolute currencies; the term is usually applied to 
dinars and dirhams. 


‘ayn: The corpus or substance of a thing. A thing present as distin- 
guished from one that is absent at the time of the contract. In 
Hanafi terminology, it is a thing that is to be determined through 

_ weight or measure during a transaction of sale. 

an: Plural of ‘ayn. 

dal: substitute; substitute compensation. 


baligh: person who has attained puberty, the outward sign of majority 
and discretion, in the absence of which jurists determine different 


ages for the presumption of puberty. 
bati: Nullity; void. 


bay‘: comprehensive term that applies to sale as well as many other 
transactions that are not strictly referred to as sales in positive 
law; bilateral contract; exchange. 


bida‘ah: goods given to another for trading without giving wages or 
sharing profits (like a shopkeeper leaving his shop with another 
shopkeeper during his absence). 


bulugh: the attainment of puberty; see baligh. 
butlan: see batil. 


daman: compensation; liability. 
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liability underlying a partnership formed on the ba- 
where the partner is liable for performing the contract 
r the work accepted by either partner. 
fama liability for the debts of the partnership; the usual 
for) lity underlying all partnerships, especially one formed 
s of wealth. 


ie a 


af: liability for damaging or destroying propery ac- 
the partnership for value-added work. 


9 ‘ 
i= / 
sae 

@« 


ih 
i 
a 


we 
hy 


man: liability underlying a partnership formed wee P te 
edit-worthiness where each partner is liable, jointly ar nd 2B set 

s ior paying the prince of goods bought on: credi ibis) qj pie 
nemy territory not under the jurisdiction of a us 

cau 

area under the juridiction of the Matin Zz 


rbidd 


ee, 
We _. 
iden things 

ee) ° § 


Necessity. A principle used for permitting forbidden 
in case Of duress or extreme hardship. a : 


a 


es 


garb { '-ard: journeying through the earth s SCC KIT e ik e bount hil y of 
. justia basis for mudarabah. es : 


a 


me 


aayn: receivables; the term does not apply to 
‘he word gard is used; see gard. “hl 


Za yt =e 
Cash loar tC 


1 al-dayn: the exchange of a debt. fo ra debt | prohibited o 
is of a tradition and unanimously t y the jurists on the| 


L] iT} Th 4). —_— + 
l ae) 
+t ae 


dhimam: see sharikat al-dhimam. 
Dhimmi: non-Muslims subject tthe 1e st ate. 


ality in pc , 


mmah: equivalent of legal pers 

tor the capacity for acquisition Pe ahd 
fadl: excess; used for riba, which is excess 
counter-values, whether determined tht 
realized through delay int a \ 


fasid: vitiated; irregular; unenforcea : 
in the positive law, but a contrat 
the parties, while the » fasid c ai 
offending condition 3 remove 
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fasid ijarah: the hukm (rule) for a vitiated mudarabah, muzara‘ah or 


musaqah. 
fasad: see fasid. 
faskh: rescission. 
fulus: plural of fals (copper coin). 


gharar: uncertainty; hazard that is likely to lead to a dispute in a 
contract; does not mean speculation in goods or currencies or the 
acquisition of huge profits. 


ghasb: usurpation; abduction. 
ghayr lazim: contract terminable at the will of either party. 
hilah: legal device. 
hajar: interdiction, usually for safah (prodigality). 
hamil: surety; the term is used by Hanbali jurists for kaful. 
hawalah: indorsement; assignment; aval. 
hibah: gift. 
hiyal: plural of hilah (legal device). 
yjah: legal proof or authority. 


1ukm: rule; command; precription; the hukm of a contract is a term 
for the legal effects of the contract. 


hukman: legally, though not actually. 


huqiq: rights; the rights of performance of a contract that belong to 
the agent according to the Hanafis. 


t‘arah:; lending utensils and non-fungibles. 
tbahah: permissibility. 
thya’ al-mawat: reviving barren lands. 
4jab: obligation as distinguished from wujib (duty). 
warah: hire; renting. 
47ma‘: consesus of opinion of jurists on a rule of law. 


yma’ sukuti: consensus where some jurists give tacit approval to the 
rule pronounced by others. 


ja’iz: permissible; permissl a sract. 
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f the jurist to derive the law on an issue by expending 
ilable means of interpretation at his disposal and by 
.ccount all the legal proofs related to the issue. 


7 


ing of shares so that they can no longer be sey 


7 - . 
a 


@ « 
= 


beet 
conveyancing; drafting of legal documents, ee -. 
of an animal; type of partnership; see sharikat al-‘ndn 


the ‘inan partnership that is formed for al pe rticul ir 
or trading in a particular commodity or in which 
ranted to the partners is restricted. ee 


version; conversion of mufawadah into’ Sinan. 


end; termination; termination or dissolution of ‘8 partnership 


negotiated rescission. 7 


7 - 


pledging: mortgaging. . | 
x: equivocality; participation; partnacsiitg® 
lhe chain of transmission of a traditions 

‘: he extinction of a right. 5 
‘nah: raising or building up credit throu, Ig hredit: pure 

not apply to the raising of cash loans; see istigral 
.gaq al-ribh: entitlement to profit; basis for entitlement 
‘ihsan: principle according to which the ay ib Ls 


principle of the law in preference to ¢ strict al 7 
the issue, the principle is used by t 1e Hanaf nafis a: 


i the raising of cash loans for! ; anne | 
by al-Sarakhsi as it is against t ' Re ee pro 


wad: compensation; counter-vah le. 


ahalah: uncertainty; uncerta ainty in a cont 


later a see ohare im 
juz’ shai a share that 1 is un Q divided 
the share of the othe ] roa 
particle of the proper rt 


katib: scribe. a 


kafalah: contract of sac 
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fe it pees the hukm (rule) for a vitiated mudarabah, muzéra‘gh , i rt of the jurist to derive the law on an issue by expending 
OU ‘lable means of interpretation at his disposal and by 
fasad: see fasid. ) nto account all the legal proofs related to the issue. 
faskh: rescission. 4 19 mixing of shares so that they can no longer be separated. 
fulus: plural of fals (copper coin). 4 1f irut: conveyancing; drafting of legal documents. . 
. - , aa 
gharar: uncertainty; hazard that is likely to lead to a disputeing |” n of an animal; type of partnership; see shartkat al-tnan. 
contract; does not mean speculation in goods or currencies or the ’ ss: the ‘inan partnership that is formed for a | artic tila 
acquisition of huge profits. d ' or for trading in a particular commodity or in} he 
ghasb: usurpation; abduction. | 


sranted to the partners is restricted. ule iin 
ghayr lazim: contract terminable at the will of either party. 


coversion; conversion of mufawadah into ‘inan. ‘ 
hilah: legal device. 


’ 
_ 
a 
a 


end; termination; termination or dissolution ofa arto stihl 


hajar: interdiction, usually for safah (prodigality). negotiated rescission. 


hamil: surety; the term is used by Hanbali jurists for kafu. 


hawalah: indorsement; assignment; aval. B Seerak: equivocality; participation: partnership. 
hibah: gift. | : The chain of transmission of a tradition. — 


pledging; mortgaging. 


hiyal: plural of hilah (legal device). 
ujjah: legal proof or authority. 


4 


‘: The extinction of a right. 


danah: raising or building up credit throug’ rh c: edit purcha 
| iot apply to the istigrad. 
hukm: rule; command; precription; the hukm of a contract is a term ? BP raising of cash loans; se e istigrad 

for the legal effects of the contract. 2qaq al-ribh: entitlement to profit; bas is fortenttear ment 


hukman: legally, though not actually. ‘ihsan: principle according to which tholaws is based upon ag 


| principle of the law in preference to a strict analogy per 

huquq: rights; the rights of performance of a contract that belong to the issue, the principle is used by the Hanafi pois 
the agent according to the Hanafis. >a 

| . ) me the raising of cash loans for bus Siness | 

t‘arah: lending utensils and non-fungibles. | 


| by al-Sarakhsi as it is against the | princi 
thahah: permissibility. | : 


3 wad: compensation; counter-value. a 
thya’ al-mawat: reviving barren lands. j 


ja’1z: permissible; permissible contre i. 


27ab: obligation as distinguished from wujtb (duty). ahalah: uncertainty; uncertainty in a cont rai 
ijarah: hire; renting. later dispute; see gharar. if 4 
B+ - C ad | and 
17ma‘: consesus of opinion of jurists on a rule of law. juz’ sha’i% a share that is undivi vat tay ibe 
the shares of the other pe ko that 1s 
yma’ sukuti: consensus where some jurists give tacit approval to the 


f the roperty. 
rule pronounced by others. particle 0 P 


katib: scribe. | , 
kafalah: contract of sure rick antee; 


Day. 


~ 


j t 
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ae 
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kafalah bi al-thaman: surety for paying the price or sum if unpaid by 
the person originally liable. 

kafalah bi-al-nafs: bail; surety for producing the body of the person 
wanted. 

kafil: surety; person providing the surety; guarantor. 

al-kharaj bi al-daman: a principle based upon a tradition; it is, 
perhaps, the most influential principle in Islamic law, applies to 
contracts, damages and even crimes. 

kharzj: produce. 

khalt: mixing of shares; see tkhtilat. 

khamr: wine from grape Juice. 

kharaj: revenue from land. 

khiyarat: plural of khiyar (option). 

kira’: rent for land, permitted by Malik ibn Anas. 

lazim: binding; binding contract. 


mal: wealth. 
majhil: unknown; uncertain. 

takrah: abominable; reprehensible; disapproved. 

manafi‘: plural of manfa‘ah (benefits; usufruct; profits; utility). 


manfa‘ah: see manaft*. 
mazri‘: the crop to be cultivated. 
mazri‘ fth: land given out by way of muzara‘ah. 


milk: ownership; property. 
milk mushtarak: co-ownership; joint ownership. 


milkiyah: ownership. 
mithl: fungible; things sold by weight or measure, and for which one 


quantity or measure is a substitute for another. 
mu‘amalah: transaction; agreement; term used for the agreement 
concluded by the Prophet (peace be upon him) with the people of 


Khaybar. 
ascertained through 


mu‘ayyan: ascertained; determined; commodity 
weight or measure for purposes of sale. 
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7 | Ly 
AG 


permissible. 
ho commits an act personally and of his own 


mubashir: person W 
tion rather than through another person. 


contract of partnership and sharing of profits in which 


mudarabah: « 
tor provides all the capital and is liable for the loss. 


mudarib: the worker in a contract of mudarabah. 
H . slave whom his master has declared to be free upon the 


ister’s death. 
i: a basic contract of partnership based on wakalah and 


alah that requires full commitment from the partners and to 

eve this purpose tries to maintain equality in the capital, 

ur, liability and legal capacity and also declares each part- 

o be a surety for the other—it is converted into the ‘inan 
‘nership if such equality is disturbed. 

vatad: a slave with whom his master has concluded the contract 

vitabah by virtue of which the slave buys his freedom and agrees 


) pay for it in instalments. 
mukhabarah: another name for the contract of musagah derived from 
‘he transaction with the Jews of Khaybar. 
garadah: another name for mudarabah used by the Malikis; see 
Also qirad. 


m gtada aqd al-‘inan: implied contract of “nan; conditions implied 
oy the mere use of the word ‘in@n in the contract of partnership. 


murabahah: sale at stated cost price and mark-up. 
iusagah: contract for the watering of trees between the owner of 
‘and and a worker on the condition of sharing the produce. 


usha‘: the undivided share of a person in every particle of jomt 


property. 
musharakah: see sharikah. 
nusharika: term used in Pakistan for musharakah. 
mutalabah: demand; demand by a creditor for the satisfaction of 
debts from the dealing partner or from the other partners. 


muzara‘ah: contract for the cultivation of land between the owner of 
the land and the worker with the condition of sharing the produce. 


muzari‘: tenant. 
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kafalah bi al-thaman: surety for paying the price or sum if unpaid by 


the person originally liable. 


kajfalah 61-al-nafs: bail; surety for producing the body of the person 
wanted. 


kafil: surety; person providing the surety; guarantor. 


al-kharaj 61 al-daman: a principle based upon a tradition; it is, 
perhaps, the most influential principle in Islamic law, applies to 
contracts, damages and even crimes. 


kharay: produce. 
khalt: mixing of shares; see tkhtilat. 
khamr: wine from grape juice. 
kharaj: revenue from land. 
khiyarat: plural of khiyar (option). 
kira’: rent for land, permitted by Malik ibn Anas. 
lazim: binding; binding contract. 
mal: wealth. 
majhul: unknown; uncertain. 
krih: abominable; reprehensible; disapproved. 
anafi‘: plural of manfa‘ah (benefits; usufruct; profits; utility). 


manfa ‘ah: see manafi’. 

mazru‘: the crop to be cultivated. 

mazri‘ fth: land given out by way of muzara‘ah. — i 
milk: ownership; property. Rein 
milk mushtarak: co-ownership; joint ownership. 
miulkiyah: ownership. 


mithl: fungible; things sold by weight or measure, and for which on 
quantity or measure is a substitute for another. Pee 


mu‘amalah: transaction; agreement; term used for the 


concluded by the Prophet (peace be upon him) with the people of 

Khaybar. | p 

mu‘ayyan: ascertained; determined; commodity ascertained through | 
weight or measure for purposes of sale. 
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permissible. 
mubashir: person who commits an act personally and of his own 
-olition rather than through another person. 


darabah: contract of partnership and sharing of profits in which | 
the investor provides all the capital and is liable for the loss. 


mudarib: the worker in a contract of mudarabah. te 7s 


mudabbar: a slave whom his master has declared to be free upon. the of 
naster’s death. ; ; ere 


za ee 
mufawadah: a basic contract of partnership based on wakalah and te a 

‘ajalah that requires full commitment from the partners and to ‘0 :? oe 
ueve this purpose tries to maintain equality in the capital, ’ 
our, liability and legal capacity and also declares each ae 
to be a surety for the other—it is converted. into he ‘inan ‘nan 
rtnership if such equality is disturbed. Be : _ 


vatad: a slave with whom his master has cone luded the contract 
| kitabah by virtue of which the slave buy. 
) pay for it in instalments. 


a 


hie po Paes 
5 his freec 10m and a TEES 


‘habarah: another name for the contract 


' of musagah de arived from 
le transaction with the Jews of Khay bar. 


mugaradah: another name for mudarabah used by the Malikis; see 


ous 


also qirad. 
meee ‘aqd al-‘inan: implied contrac t of Sndn; conditions implied 
by the mere use of the word ‘inn in the e contract of partnershiy 


murabahah: sale at stated cost price and 1 mark-up. 


musaqgah: contract for the watering « of trees between the oy 
land and a worker on the conditier of sharing the produce 


musha‘: the undivided share of ap person in every particle 
property. 
musharakah: see sharitkah. 
nusharika: term used in Pakistan for mush 
BY “OT for 
mutalabah: demand; demand. by a creditot : 
debts from the dealing pester - from the 


muzara‘ah: contract for the cultivation of lat PS @ = ; the. ae 
the land and the worker with rhe condition semen tne rroduce 
> sie a. 


muzari‘: tenant. cn 
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nabidh: beverage made from dates; mead of dates. 


nasi atan: by way of nasi’ah, that is, with a delay in the delivery of 
one or both counter-values in a contract of exchange (bay‘). 

nass: text; word or text with a single meaning; text from the work 
of a jurist. 


nizam: institution; term used in Saudi law for the corporation, in 
place of the usual term sharikah, in Arab law. 


gabul: acceptance. 


gard: loan, especially an interest-free loan in which the period of 
repayment is not fixed; a loan in which the period is fixed is per- 
mitted by Islamic law, even if it is without interest, because it is 
hit by the stipulations of the contract of sarf. 


gard hasan: gracious loan without interest in which the benefit to 
be derived is gifted by the owner to the beneficiary—without this 
charitable act, the use of the money for a period would be consid- 
ered an unjustified excess transferred to the beneficiary also called 


riba al-nasi’ah. 
girad: another name given by the Malikis to the contract of 
__ mudarabah, from the word gard. 


giyas: analogy; syllogism. 

ra’s al-mal: capital; principal amount invested. 
rabb al-ard: owner of land. 

rabb al-mal: investor; owner of capital. 


radd bi-al-‘ayb: return of goods after a sale due to defects in the 
goods. 


rahn: pledge; mortgage. 


riba: interest; unlawful excess in the exchange of two counter-values 
where the excess is measurable through weight or measure (called 
riba al-fal) or is measurable through time (called riba al-nast’ah. 


rukn:; element; part of an act without which the act is not complete 
or valid; essential ingredient or element of a contract. 


sighah: form of the contract. 
sabt: minor. 


sadagah: charity; also used for zakat. 


sharikat al- 


* 
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tract in which an advance payment Is made for a delayed 


vy of goods. 
tract for the exchange of gold, silver, and currencies whether 
irrency or commodity exchanged is the same from both sides ca 
a. ds 
lifferent, that is, whether dinars are exchanged with dinars § i i r 
linars are @€xcC hanged with dirhams. : 22 vires 


s oe ?. 
jah 1itbartyah: juristic person; artificial personaly corpo- 2 


personality. cr 
te 
shay partner. ‘ Br 
sha 1; partnership; in Egyptian law the term peal 0 m yint- 
stock Companies and corporations as well, but Is ¢ apres 


‘tive to indicate its nature: thus, sharikah maha 

c limited company or a corporation whose ail a been 

St ribe d to by the general public. 

sh Lh 


ammah: general partnership; a partnershi > in which each 
rtner Is a general attorney for the other partners; a partnership 


‘' permits trading in all types of goods. 


shartkah khassah: special partnership; partnershiptiais single 
re or for trading ina particular item; pz tners = in which. oe 
partner 1s a special attorney of the other Be ‘tnel 


irtkah musa@hamah: in Egyptian law it Is | he name 5 ie a corpora- 
‘on or for a public limited company. 


sharikat a‘mal: partnership in which particips tion by the partners 1 
based on labour or skill, but the partner ship has to be of the type 
inan or mufawadah. a 


sharikat al-‘amal: see sharikat al-a‘mdl._ 


sharikat al-‘aqd: a partnership created through con' . 
to co-ownership that may be the resul of a joint it purchase ¢ 
ment or it may result from inheritance > or from some ot 
situation. . ; 


-_ alt 


harikat al-“inan: a basic cone of partn 
which participation may either be on the’ 
or credit-worthiness, and in which e se of cc 


» ° “ya 
capacity is not necessary. 
abdan: another name for sharia 


ership b RS | 


yicct 5 


es 


He 
aS pe 
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sharikat al-amwal: a partnership in which participation is based on 


the contribution of wealth by all partners, but the partnership has 
to be of the type “inan or mufawadah. 


al-sharikah dhat al-mas’uliyah al-mahdidah: the name for a private 
limited company in Egyptian law. 


sharikat al-dhimam: a term used by the Malikis to indicate a situa- 
tion where two or more persons are buying goods on credit—it is 
different from the Hanafi sharzkat al-wujuh insofar as it requires 
the physical presence of all the partners at the time of purchase. 


sharikat al-ibahah: a common right of individuals to gather, possess 
and own free commodities. 


sharikat al-jabr: mandatory co-ownership created by an act of law, 
like inheritance. 


sharikat al-mal: see sharikat al-amwal. 


sharikat al-mafalis: a partnership between persons whose assets have 
been reduced to copper coins and who have to buy on the basis of 
credit-worthiness; see sharikat al-wujuh. 


sharikat al-milk: co-ownership. 
sharikat al-mudarabah: see mudarabah. 


sharikat al-mufawadah: see mufawadah. 


sharikat al-sana’i‘: partnership between artisans; a form of shartkat 
al-a ‘mal. 


sharikat al-tagabbul: partnership for the acceptance of work, which 
is the same thing as a partnership based on labour or skill. 


sharikat al-wujuth: partnership based on credit-worthiness of the 
partners in which the ratio of profit and loss is based on the li- 


ability borne, but the partnership has to be of the type ‘inan or 
mufawadah. 


shira’ bt al-nast’ah: credit-purchase. 
shirkah: another form of the term sharikah. 


shuf‘ah: preemption. 


shurut: conditions; the name given to the art of conveyancing in 
Islamic law. 


ta‘addt: transgression; delict: wrong; tort. 


tyarah: trade; business. 
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rtainment of the goods sold through weight or measure. 


ae alg mama: a — 


ree f charity. 


ielegation. 


lerivation: a methodology practised by the fagth, and that 
d upon reasoning from principles. 


restriction; restriction of the meaning of a text. 


transferring Ownership. 


discretion; sense of discriminating between Tight and wrong . 
ent in the behaviour of a minor. oom 
<a 5 

yul al-‘amal: acceptance of work by either partner in a vartner- 
» based on labour. _ me 


preference of one legal evidence over another 1 intl ne de i ‘ 


ation 
the rules of law. 


ruj: act; right to transact; right of disposal of proj erty. 
jah: sale at a discount. 


jt: limiting duration of contract or another legal act. 


nrahim tijartyah: curreeny accepted by the traders as as valid for com- 


mercial transactions amongst them althoug zh it did not meet the 
conditions laid down for currency. 


os 


urbun: earnest money. 


*«) 
» 


urf: usage; custom. or - 
urud: property that includes goods and even real estat 
wadi‘ah: contract of deposit; bailment. 
wakalah: agency. | 
wakalah ‘ammah: general agency. F 
wak@lah khassah: special agency. 
wakalah qa@sirah: restricted agency 
wakil: agent. = 
walt: guardian. 
waqf: charitable trust; tes am 


wastyah: bequest. 
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wilayah: guardianship. 


wilayat al-istidanah: authority granted by one partner to another to 
buy on credit beyond the limit of the capital of the partnership, 


yadribuna fi al-ard: journeying through the earth seeking the bounty 
of Allah. 


zakat: obligatory religious dues on wealth. 


zar‘: seed; crop to be sown. 
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THEO 


This book presents usul al-fiqh 

- three major theories 0 
tinct function to pet 
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The recent decades have witnessed 
a strong assertion of Islamic identity. 
One of its manifestations is the in- 
sistence that all institutions of life 
should be brought in conformity with 
Islamic principles. This necessitates 
exploring Islamic principles relevant to 
such institutions as well as developing 
clear ideas as to how those principles 
would be applied in the . changed 
circumstances of the present age. 

Imran Ahsan Nyazee has addressed 
these very questions in the present 
work and has attempted to spell out the 
Islamic principles on which business 
enterprise should be based. In this 
exercise he displays a strikingly acute 
awareness of Islamic laws on the 
subject. This, however, is matched by 
an equally striking awareness of the 
forms of business organization in vogue 
in the contemporary world. What is 
perhaps no less striking is the author's 
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robust confidence in Islamic law and its distinct approach to the problems 
of life, including business and finance. Nyazee would like Muslims to take 
up the challenge to build institutions of business and finance in the light of 
Islamic principles rather than resort to uncritically appropriating Western 
institutions. He is convinced that the Islamic legal principles at variance with 
the contemporary laws and practices in business and finance are intrinsically 
sound and are preferable to their counterparts prevailing in the present 
times. The work primarily represents a serious scholarly effort to enunciate 
Islamic principles relative to business enterprise and apply them in the 
changed confext of present-day business. 


